ARTICLE 19

GLOBAL CAMPAIGN FOR FREE EXPRESSION

The Mechanics of Censorship

a report on the regulations for print media of the
People’s Republic of China

London
September 2007

ARTICLE 19 - 6-8 Amwell Street - London EC1R 1UQ - United Kingdom
Tel +44 20 7278 9292 - Fax +44 20 7278 7660 - info@article19.org - http://www.article19.org




TABLE OF CONTENTS

O 1 o1 o o [F{od 1T} o PSPPSR 1
2. Analysis of the ReguIAtioNS ............iiceeeii e e 3
2.1. 'Press Laws' and Freedom Of EXPreSSiON ..ccceeeiievvviieiineeeiiiiiiiieie e 3
2.2. The LiCensiNg REGIME. .......oouuii e e eeea e 5

2.3. Constraints on Journalists: Individual Licexgsand Qualifications......................
2.4. COoNtENt RESICHONS ...vviiiiieeie it e e e e e e e e e e eeees 8
2.4.1. General Ideological and Social Utility Re@ments ................ccceeeeeieiieinnnnnnnn.
2.4.2.  National Security and PUbliCc Order.....ccccocovviiieiiiiiiiiiiie e 10
2.4.3.  Hae SPEECN......uii e 14
2.4.4.  Opposing the CONSHtULION ..........ccoeviieiiii e 15
2.4.5. FAlSE NEWS ...t eeemm e et e e anaans 15
2.4.6. False ADVEITISEMENTS......c.cuuuiiie e cemmm e e e e e e e e e et e e e e e e eenaaeees 16
2.4.7. One-Sided Newspapers and Minimum Standdr@siality .......................... 17
P2 TR T - 0 = 4[] U 18
2.5. Rewards for Adhering to GUIdEliNES........ceeeiiiiiiiiiiiiiie e 21
2.6. Sources of INFOrMatiON .......oouue e e e 22
2.7. Prohibition 0N ANONYMILY ........ccoiiiti e e e eaaa e 23
2.8. Miscellaneous restrictions and reqUIr€MEMLS . ......oeereerrrrinnieeeeeeeeiiiinnnnns 24
Appendix 1: International Standards on FreedomxXir&SSIioN ..........ccccevvvvivieeiiiiieeeeeii o i
Appendix 2: Regulations for Administration of Nevager Publication (RANP)................ viii
Appendix 3: Regulations for Administration of Petical Publication (RAPP) ................. XXii

Report on Regulations for Print Media of the People’s Republic of China
ARTICLE 19, London, 2006 — Index Number: LAW/2006/07/17

-1 -



SUMMARY OF RECOMMENDATIONS

Recommendations on the Regulations for the Administration of Newspaper
Publishing and Regulations for the Administration of Periodical Publishing:

The new regulations on print media which went ietiect on 1 December 2005 are in man
respects inconsistent with international law onefl@m of expression. Our overarchin
Recommendation is that they are abolished in #direty, and that any content restriction
contained in them are reviewed. To the extent thay serve a legitimate aim and ar
“necessary” in the sense of Article 19(3) of theetnational Covenant on Civil and Political
Rights, which is the international standard on gthetection of freedom of expression, the
should be moved to legislation that applies to ywee, such as the civil code.
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At the very minimum, the following changes shou&rbade:

On licensing and registration

* All licensing requirements for the print media as waslifor individual journalists should
be abolished. Any system of registration for memiidlets, to the extent that such a regimnle
is deemed necessary, should ensure that the adeningsbody has no discretion to refus
registration to applicants.

» Editors should not be required to undergo ‘occpeti training’.

* The right to publish anonymously should be guarhte

» All financial disclosure rules that target print die organisations specifically should b
abolished.

* The prohibitions on publishing in minority and faype languages should be abolished.

* The unqualified ban on unauthorised foreign codpmrain publications should be
abolished.

* Print media companies should not be required tongutopies of their publications to any
regulatory body.

* All circulation and format restrictions on publigats should be abolished.

D
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On restrictions:

* All content restrictions should be amended to beemutearly defined, restricted in scopg,
and be a proportionate response to protect aregi¢i aim specified in Article 19(3) of the
international Covenant on Civil and Political Right

* All provisions requiring publications to adhere @ay particular ideology or viewpoint
should be eliminated.

* National security restrictions should be limitedréstricting those statements which incit
to imminent violence which threatens the countepgstence or territorial integrity, and
are likely to in fact to lead to such violence.

* The definition of State secrets should be narrotweshsure that it is limited to information
whose disclosure would likely undermine nationausiey. The catch-all provision in 8(7)
of the Law on Guarding State Secrets should baattle

* Individuals should never be prosecuted for disagsinformation which has not
previously been marked as a State secret by albgdlly empowered to do so.

* All restrictions for the purpose of protecting pigbbrder should be framed in clea
language.

D
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* Public order restrictions should be limited to esgmions which are intended to incit
unrest and are likely to in fact to lead imminentysuch unrest. Expressions should not be
prohibited if, on balance, they serve the publieriest.

* Regulations regarding hate speech should be brongdime with Article 20 of the ICCPR
by limiting their ambit to false statements made¢hvithe intent to incite discrimination,
hostility or violence, and which are likely to immently incite such discrimination,
hostility, or violence.

* The prohibition on opposing the constitution shdagdeliminated.

* The prohibition on publishing false news shouldebminated.

* Publications should not be legally responsiblefédse claims made in advertising carrief
by them, provided they are not the author of theestement or the producer of the
product or service advertised.

* The requirement for newspapers to be “objectivejasti should be eliminated.

* The requirement for publications to meet “natiomal industrial standards” should b
eliminated.

* The defamation provisions should be brought in Wit international standards and be$
practice, as summarised in ARTICLE 19’s publicatizefining Defamatiort

* In particular, public officials suing for defamatichould be required to prove, to a high
level of convincingness, that the statement in tioiesvas false, directed towards their
person, and made with the knowledge that it wasefak with reckless disregard for the
truth.

* The offence of defamation against the State shioeildliminated.

* The binding right of reply should be eliminatedaonended to ensure that it respects the
right to freedom of expression, for example alolng lines suggested by the Council g
Europe’s Committee of Ministers.

* Discretion should be eliminated in providing “rews)”. Either China should provide a
non-revocable general subsidy to all publicatioegardless of content, or eliminate th
reward entirely.

* There should be no generalised duty for individdalseek permission before speaking {o
a newspaper.

* Publications should not be required to disclose rafignce on material gathered from th
internet or to disclose where and when this mdtesea downloaded.

14
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Recommendations on China’s Commitment to International Law:

* Having signalled its intention to eventually becoaearty to the International Covenant
on Civil and Political Rights by signing it in 1998hina should take the next steps and
ratify the Convention, joining the 160 nations thave already done so.

» China should also sign and eventually ratify thestRDptional Protocol to the Internationaj
Covenant on Civil and Political Rights.

! Available online at http://www.article19.org/pdfsindards/definingdefamation. pdf.
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ARTICLE 19
GLOBAL CAMPAIGN FOR FREE EXPRESSION

1. INTRODUCTION

In 2005, China adopted two new sets of regulationsthe publishing of newspapers and
other periodicals. The Regulations on the Admiaistn of Newspaper Publishing (‘(RANP’)
and the Regulations on the Administration of PedaldPublishing (‘RAPP’) came into force
on 1 December 2005. The two regulations are vemnylai and lay down extensive rules on
the licensing of publishers, journalists and edittine content of what may be published; and
on operational supervision of print media busingseg the State. The Regulations also
provide hefty sanctions for deviating from thes&esu The definitions of ‘newspaper’ and
‘periodical’ are broad and cover nearly any pegatiprint medi.

Alarmingly, already early in 2006 these regulatidresd been used to close at least three
newspapers, according to a 13 April 2006 Xinhuaorep This is in addition to 79
newspapers and periodicals that the General Adtratisn on Press and Publication (GAPP)
banned in 200%,the seizure of 169 million publicationsand the closure of 642 news
bureaus, deferral of the registration of 176 othansl prosecution of 73 illegally-established
news bureaus between January and September of Zafifitionally, an unknown number of
journalists, editorialists, and others have beemsé&d and punished under China’s media
guidelines’

China makes no secret of the fact that it seesnb@ia as a tool of the State. A statement by
Long Xinnim, head of GAPP, in the 6 April 2006 eédlit of the People’s Daily, provides an
insight into the thinking underlying the new regidas: “[nJews and publishing work is an
important component of the general work of the yartd the nation, and is an important
domain of the Party's propaganda and ideology ebalittes.” Long further wrote,
“[n]Jewspaper and periodical propaganda and puldiinat must firmly grasp the correct
orientation of public opinion at all times. We mugepen reforms and establish an overall
administration system characterised by leadersHipthe Party, administration by the
government, self-discipline of industry, and legglerations of enterprise&.This line of
reasoning is well-established in China. A 2005 Xiameport explains:

In China, journalism constitutes one of the majartp of the Party's enterprises, the news
media is the mouthpiece of the Party and the peaplé must be under the leadership of the
Party. In its thought, the news must take Marxisnit@guide, must maintain a high degree of
unanimity with the central Party with Comrade Hutdo as the Secretary; . . . in its

organization it must insist on the Party's leadersh news work, ensure that leaders of news

2RANP, Arts. 2, 67; RAPP, Art 2. Our analysis rel@n English translations made available by theiditiy of
Commerce of the People’s Republic of China. ARTICI®takes no responsibility for the accuracy of thi
translation or for comments based on mistaken efleading translations.

3 Xinhua, 13 April 2006. Available in English lattp://news.xinhuanet.com/english/2006-
04/13/content_4421339.htrXinhua is the official press agency of the goveent of the People’s Republic of
China.

* Congressional Executive Commission on China, “G/ARBts Down More Papers”
http://www.cecc.gov/pages/virtualAcad/index.phpd®ssingle=48784

® As reported by the CECC, February 2006:
http://www.cecc.gov/pages/virtualAcad/index.phpd®esingle=37661

5 CECC, Annual Report, October 11, 2005, p 60. ats online at:
http://www.cecc.gov/pages/annualRpt/annualRpt0&knohp? PHPSESSID=7ech9a4d089ca35261799d7896bab
664

" For examples, see the CECC, 2005 Annual Repart, Byacand Human Rights In China, “In Custody: Peopl
Imprisoned in connection with Journalism or thesinet”

8 People's Daily, 6 April 2006. Chinese availablétip:/politics.people.com.cn/GB/1026/4274467 .html
English translation provided by the Congressionadttive Commission on China (CECC), available at
http://www.cecc.gov/pages/virtualAcad/index.phpd®gsingle=48236




organizations at all levels firmly grasp in theartls loyalty to Marxism, and loyalty to the
Party and the peopl%.

This interpretation of the role of the media, ainé outright denial of editorial independence,
puts China at odds with international standardstlom right to freedom of expression
including thelnternational Covenant on Civil and Political Rigit CCPR).

To most people, none of this will come as news Well known that China has a poor human
rights record, including on the right to freedomendpression. This Report does not seek to
expose the violations as such; instead, it expltiesmechanics of the Chinese censorship
regime and indicates precisely how each of the aomapts of that regime compares to
international and comparative human rights law prattice. We focus particularly on the
human rights requirements elaborated under the RZ@Mich China signed in October 1988
and has undertaken to ratify and implem&htve hope this Report will inform and contribute
to ongoing international debate concerning thdlfoént of China’s human rights obligations,
such as the EU-China Human Rights Dialogue.

Because of the similarities between the two setegdlations, we review them together and
refer to them simply as “the Regulations.” Thisieswis contained in the next Section. The
first Appendix outlines the key standards on freedof expression and media regulation
under international and comparative human rights farther appendixes provide the English
translation of the text of the regulations.

° “How to Tightly Control Public Opinion, Increasebifities to Guide Public Opinion”, Xinhua (Online)4
December 04. From CECC 2005 Annual Report, OcthbheP005. p 56.

YUN General Assembly Resolution 2200A(XXI), adopl&dDecember 1966, in force 23 March 1976. China
signed the ICCPR on 5 October 1998.

1 Seehttp://ec.europa.eu/comm/external_relations/chimayipolitical_dialogue.htnfior more information on
this process.




2. ANALYSIS OF THE REGULATIONS

The following paragraphs analyse the Regulationstten Administration of Newspaper
Publishing (‘RANP’) and the Regulations on the Adisiration of Periodical Publishing
(‘RAPP’) against the international standards oedi@m of expression outlined in Appendix 1
to this Report. Because of the similarities betw#en two sets of regulations, we analyse
them side by side, noting differences where theync

Both Regulations follow more or less the same aggothe first chapters lay down detailed
rules on the establishment, internal organisatiot elosure of publications; while further
chapters lay down detailed rules on the day-todulasiness of publishing including various
broadly-phrased prohibitions on the content of whal be published. The final chapters of
each of the Regulations detail matters of supamigind establish rules for legal liability for
breach of the Regulations.

Overall, the Regulations are highly restrictivetioé print media, including imposing some

very broadly-phrased prohibitions, for example, totpublish anything that contravenes

“Mao Zedong thought”. The Regulations also provioiethe state authorities to intervene in a
broad range of internal operational consideratiohshe publication, such as requiring

publications to seek the approval for the circolatand format of the publication. The

establishment of any publication is tightly conliedl by the state authorities through a
stringent licensing and registration system whigipases significant barriers to entry to the
market, as well as substantial discretion in licgnsind registration. The end result is a set of
Regulations that has had the result of smothemygradependent or 'free’ publication.

Our analysis includes an introductory comment coriog the necessity and appropriateness,
or otherwise, of so-called 'press laws' in genemall the compatibility of the regulatory
approach taken by Regulations with international ¢e freedom of expression. In addressing
the Regulations, we focus on the main control meisha established by the Regulations,
namely the registration and licensing systems. Heambore, we also comment on the
Regulations’ multitude of content restrictions.

2.1. 'Press Laws' and Freedom of Expression
It is our experience that most so-called 'press'ldave the result of hindering rather than
promoting freedom of expression and the free citinh of information and ideds.
Experience in countries around the world has shdvet statutory regulation of the print
media is easily abused for political ends, to shidlose in power from criticism or
embarrassment, and hinders the ability of the presmake a positive contribution to the
well-being of society. Content restrictions outlinen media-specific laws are generally far
more properly allocated in laws of general appilaat and should apply to everyone,
regardless of whether they are labelled 'jourrdadishot. As a general rule, we believe that
journalists and publications should not be sultj@stricter regulation than the general public.
We also seriously doubt the necessity of overagchuiministrative regulation often found in
press laws, such as requiring all newspapers amgzivges to be registered or even licensed.
Unlike broadcast media, print media do not utibskmited resource like the electromagnetic
spectrum, and so do not require a specific regyldtamework to allocate this resource.

12\We use the term 'press law' as shorthand foredfjtegislation that establishes detailed regujato
requirements on the print media and imposes afsgbadly phrased prohibitions. Such laws are comigno
found in authoritarian regimes, or in countried theve recently become democratic.



The argument is sometimes made that strict statutegulation of the print media is
necessary to ensure quality and improve journalstndards of professionalism and ethics.
Experience shows, however, that this is not the.chist only does statutory regulation not
result in higher professional standards, it is rofebused to stifle dissent and legitimate
criticism. Some of the countries with the most &iftrand professional print media are those
which have long had no specific laws on the prigs. widely recognised that for the print
media, effective self-regulation is the best forfnregulation®> A free and self-regulated
media can make an important contribution to exgpswrruption, educating the public about
risks and opportunities, and providing informattorofficials to enable them to better govern
the country.

Recognising these issues, the United Nations SpReipporteur on Freedom of Expression
together with his counterparts at the OrganisaorSecurity and Cooperation in Europe and
the Organisation of American States adopted a eotaration on media regulation in 2003,
which states:

« Imposing special registration requirements on ttiet pnedia is unnecessary and
may be abused and should be avoided. Registratisieras which allow for
discretion to refuse registration, which imposessabtive conditions on the print
media or which are overseen by bodies which aréngetpendent of government
are particularly problematical.

¢ Content restrictions are problematical. Media-siie¢aws should not duplicate
content restrictions already provided for in lawthis is unnecessary and may
lead to abuse. Content rules for the print medé grovide for quasi-criminal
penalties, such as fines or suspension, are parfigproblematicat*

China’s record on media freedom clearly bears loeitdangers of excessive regulation of the
media’® In 2005, for example, stories on the death of ftrener premier of China, the
election of the new pope, the anti-Japanese psptastd incidence of bird-flu were all
censored?® This was despite the obvious lessons to be drasm fhe SARS crisis in 2003,
when the absence of a vigorous free press enakl@thhauthorities to conceal the extent of
the threat posed by the virus for several monthaking it impossible for higher-level
officials and citizens to take preventive measwed eventually leading to a serious public
backlash against the authoritiésPrior to that even, the emergence of AIDS in Chires
met with initial official denial and belated recaon, by which time the problem had
become harder to contaifi.

For all these reasons, our main recommendatiomag tdeally, both sets of Regulations
should be abolished in their entirety. The provisiof the Regulations are neither necessary

13 For more detail on this, see ARTICLE 1&seedom and Accountability: Safeguarding Free Expien
through Media Self-Regulatiphondon: 2005, available atww.article19.org/pdfs/publications/self-reqgulation
south-east-europe.pdivailable in Chinese frorhttp://www.mediaresearch.cn
14 Joint Statement adopted 18 December 2003. Availabline at
http://www.cidh.org/Relatoria/showarticle.asp?arB&IID=1
!> See Report by the UN Special Rapporteur for FreedbOpinion and Expressio@ivil and Political Rights,
Including Questions of Freedom of ExpressifCN 4/2003/67/Add.1 (2003) and E/CN.4/2004/6d/ad
(2004); CECC Annual Report, U.S. Printing Officea®tiington DC (2005); Annual International Report by
Amnesty International (2006).
® Human Rights Watch, World Report, 2005. availatile
http://hrw.org/english/docs/2006/01/18/chinal22%®.h
i; The New York Times, ‘China Discovers Secrecy ip&hsive’, April 13, 2003.

Id.




nor appropriate and seek to establish mechanismsen$orship to control the flow of
information which reaches the public. The overaligmse of the Regulations is to ensure that
only information which the State authorities apgr@f is published regardless of the public’s
right to know. There is no secret about this: Aetid of the RANP establishes a central body,
the Press and Publication Administration (PPA);de responsible for the supervision and
administration of publishing activities nationwid@ake and implement plans for the total
number, structure and distribution of newspapetighing units nationwide and establish and
perfect supervision and management systems suctoraprehensive quality assessment
system for newspaper publication nationwide, anm&kspaper check and examination
system and newspaper publication withdrawal sygfénT.o establish this kind of control
over the content of what is published in China isolly incompatible with the right to
freedom of expression.

It is important to realise that abolition of thegré&ations would not place the press in a legal
vacuum: most publishers will be incorporated busses subject to general laws of taxation
and corporations. The content of what is publistsedubject to the legal controls imposed
through general laws which apply to all legal aatlunal persons, not just the media, such as
appropriately formulated defamation or privacy psamns in the civil code and national
security and hate speech provisions in the cringodk.

Recognising that the wholesale repeal of the Réigns may not be achievable in the
immediate term, the following sections of this rdnalyse the content of the regulations in
detail and make specific recommendations for imenoent.

Recommendation:
» Both Regulations should be repealed.

2.2. The Licensing Regime
The main control mechanism established under trgulggons is the licensing regime for
both publications and for individual journalists.

In order to publish a newspaper or periodical, @fghing unit” must receive the approval of
either the Press and Publication Administration ARHor newspapers, or the General
Administration of Press and Publication (GAPP), éher print publications. Both bodies
have a general mission that requires them to eafigrglan and control the number and kind
of publications available in Chirfd.In order to obtain approval, a prospective pubiiza
must have a “sponsoring unit” recognised by the RPAGAPP respectivel§} a “well-
defined scope of business,” legal representatiora liyhinese resident, and possession of
“registered capital of more than 300,000 Yuan” (agimately 40,000USDY? Anyone who
publishes a paper in China without the approvd®®A or GAPP faces criminal sanctions of
a possible fine of up to 10 times the “illicit ino@”, if the publication contains content
prohibiztsed in the laws or if it is published by eogp that has not been approved by PPA or
GAPP:

19 Article 5 of the Regulations for Administration Bériodical Publication establishes a similar bddy
publications other than newspapers.

“RANP, Arts. 2,4; RAPP, Art. 2, 5.

ZLRANP, Art. 8(Ill); RAPP, Art. 9(Il).

ZRANP, Arts. 8(1V), (V),(VIII); RAPP, Arts. 9(IV)(V)(VIII).

3 RANP, Arts. 59, 60, 61; RAPP, Arts. 57, 58, 61.



Furthermore, Article 32 of RANP prohibits a newspafrom publishing a foreign language
or a minority language edition unless it is speaify licensed to do so; while Article 29 of
RAPP requires the approval of GAPP for any publicathat involves the cooperation of
foreigners.

Analysis

While international law allows the licensing of hdrast media on the grounds that these
media utilise the radio spectrum, which is a scardgic resource that must be used equitably
and in the public interest, it does not allow &iising regime for the print media. There is no
pressing social or democratic need to require patiins to seek approval by a State body
before engaging in publication. On the contrargerising regimes such as the Chinese one
actively work against the public interest in theefiflow of information: the Regulations raise
high barriers to entranteand effectively place publication under State ountgreatly
limiting the number of publications available te thublic.

There is substantial authority in international lew the position that any type @€ensing
requirement for the print media is incompatiblehwtine right to freedom of expressiohA
licence requirement may be distinguished from &naal registration requirement, which
simply involves the provision of information abaupublication to the authorities, who enjoy
no discretion to refuse registration. Even thetiegicy of simple registration requirements is
increasingly being questioned. For example, iniatIdeclaration issued in 2003, the special
mandates on freedom of expression of the UnitedoNst the Organization of American
States and the Organization for Security and Coatjps in Europe stated:

Imposing special registration requirements on thiet pmedia is unnecessary and may be
abused and should be avoided. Registration systehmsh allow for discretion to refuse
registration, which impose substantive conditionsttee print media or which are overseen by
bodies which are not independent of governmenpartcularly problematicai®

Most democracies have abolished registration ferghnt media, let alone licensing rules,
without suffering any negative consequences. Thegels to democracy and human rights
inherent in licensing schemes are apparent: ngt @mlthey present a bureaucratic hurdle to
be overcome, they also empower the body overseleengcheme, in this case PPA or GAPP,
the ability to deny or withdraw licences and previie emergence of a critical press. This is
inimical to the very concept of freedom of expressiAs the US Supreme Court has held:

The power of the licensor . . . is pernicious na&refy by reason of the censure of particular
comments but by reason of the threat to censurenamts on matters of public concern. It is
not merely the sporadic abuse of power by the aebgbthe pervasive threat inherent in its
very existence that constitutes the danger to fieedf discussioA’

For these reasons, we believe that licensing requénts in the Regulations are unsustainable
under international law and should be removed ftloenRegulations.

4 For example, the large capital requirements pibhlbbut the wealthiest Chinese from publishiAgcording
to the National Bureau of Statistics of China, theerage yearly disposable household income of aanur
resident was 8,472 Yuan (US $1050) in 2003.
25 geeVladimir Petrovich Laptsevich v. BelaruBommunication No. 780/1997, U.N. Doc.
CCPR/C/68/D/780/1997 (13 April 2000); see also @etil3(2) of the American Convention on Human Right
26

See note 93.
" Thornhill v. State of Alabam&10 US 88 at 97 (1940).[US Supreme Court]
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There are also practical reasons for doing awap thie licensing requirement. Apart from
greatly reducing the workload of PPA and GAPP, tluisld also yield benefits for the quality
of the print media in China. The reduced barriersentry in the market would result in
increased competition amongst publications, thepishing up standards of professionalism
and quality. Abolishing the restrictions on usenoin-standard Chinese languages and on
foreign involvement would similarly enhance theefidow of information and ideas, and be
to the public's benefit.

Recommendation:
* All licensing requirements for the print media shoudddbolished. Any system of
registration should ensure that the administeriogybhas no discretion to refuse
registration to applicants and be limited to techhmatters only.

e There should be no restrictions on the use of nbimé&e languages or on foreign
involvement in the print media.

2.3. Constraints on Journalists: Individual Licensing and

Qualifications
The Regulations require that any employee engagedws gathering must hold a press card
issued by PPA or GAPP and adhere to the “Measarethé Management of Press Cards”
formulated by PPA and GAPP respectiv&lyPPA and GAPP are given complete discretion
in determining who is given a press card. Furtties,regulations require employees to meet
qualifications stipulated by the State, althoughatvthese qualifications are or where they
may be found is not statégFinally, the responsibility for the publicatioréglherence to the
law is placed on the editor who must possess additi qualifications and take part in
“occupational training” provided by PPA and GAPP.

Analysis

We have two fundamental concerns with regard tathes stated here: first, the requirement
that all journalists should be licensed, and sectirelrequirement that journalists and editors
have certain minimum qualifications.

Requiring journalists to obtain press cards, tkaiigy of which is subject to the discretion of
a State body, in order to practise their professmmstitutes a form of licensing of individual

journalists. Like licensing requirements for pultions, licensing requirements for individual

journalists cannot be justified as necessary tdeptoa legitimate aim under Article 19(3)

ICCPR, and therefore violate international law. &rthoritative unanimous decision rendered
by the Inter-American Court of Human Rights in 1%&%s out the reasoning behind this:

The argument that licensing is a way to guaranbeeety objective and truthful information by
means of codes of professional responsibility ahitg, is based on considerations of general
welfare. But, in truth, as has been shown, geneetfare requires the greatest possible amount
of information, and it is the full exercise of thight of expression that benefits this general
welfare. In principle, it would be a contradictido invoke a restriction to freedom of
expression as a means of guaranteeing it. Suchpproach would ignore the primary and
fundamental character of that right, which belotggach and every individual as well as the
public at large. A system that controls the rigfitegpression in the name of a supposed
guarantee of the correctness and truthfulnesseoinfliormation that society receives can be the

22 RANP, Art. 41; RAPP, Art. 39.
29 RANP, Arts. 8(VI), 11(IV), 56; RAPP, Arts. 9(VIL2(IV), 54.
30 RANP, Arts. 24, 57; RAPP, Arts. 24, 55.



source of great abuse and, ultimately, violatesritjet to information that this same society
has®!

The Court also refused to draw an analogy withrtleglical and legal professions, rejecting
the argument that journalism should be licensease medical or legal professionals are:

[JJournalism is the primary and principal maniféista of freedom of expression of thought.
For that reason, because it is linked with freedfrexpression, which is an inherent right of
each individual, journalism cannot be equated prvadession that is merely granting a service
to the public through the application of some krexge or training ... The practice of
journalism ... requires a person to engage in am#/ithat define or embrace the freedom of
expression which the Convention guarantees. Thistisrue of the practice of law or medicine,
for example. Unlike journalism, the practice of lanmd medicine — that is to say, the things that
lawyers or physicians do — is not an activity sfeally guaranteed by the Conventidh.

The Court concluded that any requirement for irdlial journalists to be licensed violated
the right to freedom of expression.

The Joint Declaration of the UN, OAS and OSCE faeeaf expression mandates referred to
above further underlines the scepticism of inteoma authorities towards licensing of
individual journalists: “Individual journalists shtil not be required to be licensed or to
register.*3

With regard to our second concern, we believe gtyothat, like quality requirements on
publications, qualification requirements for indival journalists are unnecessary. Such
gualification requirements breach Article 19 of tCPR, which states clearly that the right
of freedom of expression through any media beldiogeveryone not merely those who
possess certain qualifications. In practice, paltlbms are unlikely to hire journalists or
editors who do not possess the necessary quabiisato satisfactorily do the job. We
similarly question the need for mandatory ‘occupasi training’ for editors.

Recommendation:
» All qualification and licensing requirements foujoalists should be abolished.

2.4. Content Restrictions
An important feature of both sets of Regulationghis extensive and vaguely formulated
content restrictions they impose. The followinggmaaphs examine these restrictions in some
detail.

At the outset, we would like to emphasise thateghiesmo reason why print media regulations
should contain any content restrictions at all. M/Himits on what may be published are
acceptable under international law, and in somesaven mandatéd,insofar as they
comply with the three-part test described in thepéymlix on International Standards, these
are appropriately dealt with through laws of gehapplication, such as the civil code and the
criminal code. Content restrictions in media-sgeddws tend to overlap with, duplicate or

31 Compulsory Membership in an Association Prescribgdlaw for the Practice of Journalismote 45. para.
77.

*1d., paras. 71-72.

% see note 93.

3 Articles 17 and 20(2) of the ICCPR, for exampéguire that appropriate limits are placed on ther@se of
freedom of expression to protect reputations amd hate speech.
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even contradict provisions in laws of general aggilon. The result is usually a confusing
patchwork of laws which leaves journalists in doabbut their legal position and sends them
a chilling ‘double warning'.

Some of the content restrictions discussed belavid¢can principle, be justified if contained
within laws of general application. Most, howeveeed to be amended to meet the strict
three-part test. Some, however, bear no conneatiaii with a legitimate purpose and should
simply be abolished. An overarching concern withstaf the restrictions is that they are
either vague or overly broad, or both, and we dal that concern first.

Vagueness and overbreadth

International law requires that any restrictions foge expression are provided in clearly
formulated laws; laws that are vague or 'overbrdaidi'this requirement. A vague content
restriction is any provision that does not give thigzen, court and administrator a clear
indication of what kind of conduct or publicatiomse prohibited® There are several
objections to vague restrictions. In the first plait is a matter of legal clarity that the law
should clearly tell journalists what they can psbjiand what they cannot, so that they can
write their reports accordingly. Second, vague eonhtestrictions leave excessive discretion
to both the executive and the judiciary to deteemivhat is legal and what is not; this is a
power that is properly exercised by the democritigslature. Third, vaguely formulated
restrictions promote self-censorship since joustslvill tend to err on the side of extreme
caution in deciding whether to publish a story ot. This harms the public's right to receive
information on a variety of issues from a pluratifysources.

The doctrine of 'overbreadth’ is closely relatedhi doctrine of vagueness. An overly broad
provision prohibits more than is necessary to niketpurpose of the regulation, without
necessarily being unclear. For example, a law wholld prohibit any discussion of the

constitution would not be unclear, but would cenabe overbroad, since it would prevent all
sorts of perfectly legitimate debate, such as erptioper interpretation of the constitution and
ways to improve it.

As we will elaborate in the following paragraphsamg provisions of the regulations are both
vague and overly broad.

2.4.1.  General Ideological and Social Utility Requirements

Article 3 of the Regulations explicitly requiresrirmedia to adhere to “Marxism-Leninism,
Mao Zedong Thought, Den Xiaoping Theory ... [to] &l correct guideline[s] of public
opinion ... [and] give first priority to the sociakbefits, achieving combination of social
benefits and economic returns.” RANP further reggiifleaning close to the practice, the
masses and the life, fostering a good atmospherebddding socialism with Chinese
characteristics ...” and RAPP requires publicatiomsspread widely and gather scientific,
technological and cultural knowledge that is good @gromoting national quality, economic
development and social improvement ...”

Analysis
It is possible that these provisions are intendedstatements of principle rather than

enforceable legal requirements. However, it is eacivhether later references to “théSer

% Kolender v. Lawsqm61 US 352, 357-358 (1983)
3 Chapter V of RAPP and RANP.



uother!137

violation.

regulations include Article 3 and thus warrantisgvere punishments for its

The unclear legal nature of the two Articles 3nistself problematic, since it may encourage
journalists to practise unnecessary self-censorgtgpuming the provisions are binding, their
content is also impermissibly vague. The interactb Articles 3 with other provisions in the
Regulations also creates difficulties in definingde provisions’ interpretation and scope. For
example, the prohibitions on “harming the honouthe interests of the nation”, “disturbing
social order”, or “jeopardising social ethi¢tlo not provide a reasonable person with a clear
idea of what kind of publications are prohibitedheTduty to adhere to “Marxism-Leninism,
Mao Zedong Thought, Den Xiaoping Theofy” even assuming that it is clear what is being
prohibited, does not correspond with any of thdtilegte aims listed in Article 19(3) for
restricting freedom of expressi8hinternational law does not allow for any one ide to

be placed above others; instead, it encouragesabdlow of information and ideas in order
to fulfil the public’s right to receive informatiofrom a wide variety of sources, and on
different matters of interest. Free and frank cistn is an integral element of the right to
freedom of expression.

Recommendation:

» All provisions requiring publications to adhereatiy particular ideology or viewpoint
should be removed.

2.4.2.  National Security and Public Order
Article 25 of the Regulations prohibits the publioa of any materials listed in a separate
piece of legislation, the Regulations on Publicathdministration (RPA), as well as those
listed in any “other laws and regulations or prans of the State”. Article 27 of the
Regulations further requires adherence to “relategulations”, which are not referenced,
when publishing material on “important State palingtional and religion affairs, diplomacy,
military and secrecy of the Stat&.”

The broad and open-ended formulation of Articlesa@8 27 means that tens or perhaps even
hundreds of unlisted restrictions found in othevdeor regulations are given effect through
the Regulations. This in itself is problematic ascontravenes the principle, which we
elaborate upon in Appendix 1 on international séads, that legal restrictions on freedom of
expression must be clear and precise. It is outsidescope of this Memorandum to identify
and analyse all of them; our comments will be lgdito those restrictions found in the RPA.

Article 26 of the RPA forbids publishing variougpgs of material, including in the area of
national security:

No publication shall contain the following contents

[Information] ...

(2) jeopardising the integrity of the nation's yngovereignty or territory;

(3) divulging State secrets, jeopardising natigeadurity or harming the honour or the interests
of the nation;

¥ RANP, Art. 60; RAPP, Art. 58.

3 RPA, Art 26 (3),(6),and (9). Article 26 is discassin more detail in Section 3.4.8 of this Memonamd
% Art. 3 of RAPP and RANP.

0 See Article 19(3) ICCPR and SectiBnror! Reference source not found. of this Memorandum.

“L Article 27 on RAPP references “important topic[ske “national safety, society stability and etc.”
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Article 26 of the RPA also prohibits the publicatiof “rumours” that might “disturb social
order or ... social stability.”

Article 8 of the Law of the People’s Republic ofi@d on Guarding State Secrets defines a
State Secret a follows:

(1) secrets concerning major policy decisions oteSiffairs;

(2) secrets in the building of national defence inithe activities of the armed forces;

(3) secrets in diplomatic activities and in actastrelated to foreign countries as well as secrets
to be maintained as commitments to foreign cousitrie

(4) secrets in national economic and social devetoy;

(5) secrets concerning science and technology;

(6) secrets concerning activities for safeguar@tage security and the investigation of criminal
offences; and

(7) other matters that are classified as Stateetedry the State secret-guarding department.
Matters that do not conform with the provisionsAoticle 2 [State secrets shall be matters
bearing on State security and national interegttjis Law shall not be State secrets.

Secrets of political parties that conform with fvisions of Article 2 of this Law shall be
State secret¥.

Spreading State secrets is a criminal of offenceyicay a possible life sentenég.

Analysis
The content restrictions in the area of nationaugéy outlined above all fail the three-part
test set out in Appendix 1 to this Report, on inégional standards on freedom of expression.

First, most of the restrictions do not meet thenddéad of being “provided by law” because
they fail to state with sufficient clarity what neaial may not be printed. The most striking
example of this is the ban on publications whidk fiharming the honour or the interests of
the nation”, a concept so vague as to be nearlyidesf meaning. Similarly, we are

concerned that the terms “disturbing social orderd “disrupting social stability” are very

elastic and could be applied to almost any sitmaitiowhich a publication draws significant
attention from the public. As such, they providgldj if any, guidance to a law-abiding

journalist of which subjects may be safely discdsse

Second, while most of the restrictions describeavalbear a relationship to the protection of
national security, which is recognised under Aetidl9(3) of the ICCPR as a legitimate
ground for restricting freedom of expression, tld@ynot appear to be carefully targeted to
this end. According to Principle 2 of thlwhannesburg Principles on National Security,
Freedom of Expression and Access to Informaffbnational security can only be invoked to
justify restrictions on freedom of expression whdgenuine purpose and demonstrable
effect” is to safeguard “a country's existencetsterritorial integrity against the use or threat
of force, or its capacity to respond to the ustharat of force.”

2 Enacted 5 September 1988, and enforced 1 May ¥9&8lable at:
http://www.cecc.gov/pages/newLaws/protectSecretsipR®

3 Chinese Criminal Law, Article 111. Enacted 3 Apti997.

“4 Johannesburg Principles on National Security, d@eeof Expression and Access to Information, adbfite
October 1995. The Johannesburg Principles areaf gefidelines developed by a group of experts fewound
the world. They were endorsed by Mr. Abid HussBiN, Special Rapporteur on Freedom of Opinion and
Expression in his reports to the 1996, 1998, 1886,2001 sessions of the United Nations Commigssion
Human Rights, and referred to by the Commissiahéir annual resolutions on freedom of expressi@ne
year since 1996.
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The Johannesburg Principles also recommend thatgsipns should be restricted only when
they incite violenc® and there is a direct and immediate connectiowdsst the expression
and the likelihood or occurrence of violeriéePrinciple 6 of theJohannesburg Principles
defines these requirement as follows:

[Elxpression may be punished as a threat to ndtiseaurity only if a government can
demonstrate that:

(a) the expression is intended to incite immineakence;

(b) it is likely to incite such violence; and

(c) there is a direct and immediate connection betwthe expression and the likelihood or
occurrence of such violence.

National courts have issued judgments along theedares, holding that publications can be
restricted for reasons of national security onlyewhhey are intended to produce a real and
serious danger. The Indian Supreme Court, for el@nhas stated that in order for the State
to regulate speech on the grounds of national ggctt]he anticipated danger should not be
remote, conjectural or far-fetched,” liking the assary imminence to “a spark in a power
keg.”" In a later case, the Court emphasised the impmetaf the requirement of intent. In
Ram Bahadur v. State of Bih&ran individual was prosecuted after calling forGufarat
type of agitation”. A protest in Gujarat againsicprincreases had led to violence, eventually
requiring the institution of emergency rule. TheuBocemphasised the need to not confuse
“what happened in fact and what was intended topéayj concluding that the various
interpretations could be given to Bahadur's statg#gmand a call to violence may not have
been intendedf

The Indian Supreme Court’s line of reasoning palsithe US Supreme Court’s “clear and
present danger” test. In the years following thestRiVorld War, the Court stated the test for
legitimate public order restrictions as whethee“tlords used are used in such circumstances
and are of such a nature as to create a clearrasdmi danger that they will bring about the
substantive evils that the [legislature] has atriglprevent.®® The Court later refined this test

in Brandenburg v. Ohiostating that the State could regulate speech tmhere such
advocacy is directed to inciting or producing imami lawless action and is likely to incite or
produce such actior?” This test mirrors the test for restrictions in inéerest of national
security proposed by the Johannesburg Principles.

Another important aspect of the necessity testha the public interest in imposing a
restriction should always be balanced against tbblip interest in the free flow of
information and ideas. There are situations in Whigublication poses a real threat to public
order, but prohibiting the publication poses anregeeater threat. This could be the case, for
example, with news concerning an infectious disease impending natural disaster.

Most of the national security and public order emtrestrictions in the Regulations fall short
of these basic requirements. For example, Artiéipof the RPA prohibits divulging “State

5 See Arslan v. Turke® July 1999, Application No. 23462/94 (EuropeaufE of Human Rights).

46 seeKeun-Tae Kim v. Republic of KorgdJanuary 1999, Communication No. 574/1994, UN.Do
CCPR/C/64/D/574/1994, para. 12.4.

" Rangarajan v. Jagjivan Ram and Others; Union ofidrahd Ors v. Jagjivan Randecided on 30 March 1989,
[1990] LRC (Const.) 412, 427; [1989] (2) SCR 20262

811975] AIR 223; [1975] SCR (2) 732.

*1d. at 738

0 Schenck v. United State®49 US 47 at 52 (1919)

1395 US 444 at 447 (1969).
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secrets”, a concept which according to the Law armar@ing State Secréfsincludes, for
example, information on “major policy decisionst) the “building of national defence and
... the activities of the armed forces” and on “atits related to foreign countries”. The
connection between these categories and the safiguaf national security is a tangential,
rather than a direct one, as required by the Jasumng Principles. Even the “activities of the
armed forces” are likely to include many aspectelated to responding to armed threats to
the country’s existence or territorial integrity.sAa result, discussion of many issues is
excluded, even if such discussion would cause nonhar even make an important
contribution to the well-being of society.

The catch-all provision in Article 8(7) of the Lawn Guarding State Secrets, which prohibits
dissemination of “other matters that are classifisdtate secrets”, is also highly concerning.
This provision provides absolutely no forewarning titizens about what this may
encompass, and may well lead to the classificatfanformation whose release poses no real
danger to national security. While State agenciesrequired to make a determination as to
what is and what is not to be classified as a Stateet® information is treated as a State
secret until this determination is maand there is no provision that limits prosecutimnil
after an item has been classified. In fact, prosees can and do occur before such
determinations are made. For example, Zheng Enchandawyer who assisted poor
individuals to oppose government destruction ofirttmes, was released in 2006 after
serving a three year prison sentence for distriguBtate secrets to foreigners. His ‘crime’
had been to fax two documents to the US-based N@@an Rights in China concerning
workers protests. The documents were classifiedoagidential only after Zheng had sent
them and had been arrestédhis case is not unique, and the Special RappooteFreedom

of Opinion and Expression has confirmed that Climeition of “State secrets” is ill-defined
and could encompass nearly any statertfent.

The other content restrictions on national sec@ip fail to satisfy the necessity requirement
under the three-part test. For example, the bamaterials which “[jeopardise] the integrity

of the nation's unity, sovereignty or territory”utd be applied in situations where there is
only a very remote or theoretical risk of harm. Wht may at first sight appear prudent to
take a “better safe than sorry” approach to mattéreational security, in practice these
restraints on free expression often do more to densocial stability and hence the well-
being of the nation than to improve it.

Recommendations:
» All national security and public order restrictiostsould be limited to restricting those
statements which incite to imminent violence orlgubnrest and are likely to in fact

to lead to such violence or unrest.

» All national security and public order restricticst®ould be framed in clear language.

* The definition of State secrets should be narrowednsure that it is limited to
information whose disclosure would likely undermima&tional security. The catch-all
provision in Article 8(7) of the Law on GuardingaB# Secrets, in particular, should |be
deleted.

52 See note 63.

%3 Law of the People’s Republic of China on Guardsigte Secrets, see note 92, Article 10.
**1d., Article 11.

%5 China Land Rights Lawyer Released, BBC News, gabli: 2006/6/5, available:
http://news.bbc.co.uk/go/pr/fr/-/1/hi/world/asiagifec/5048040.stm

°620 February 2003, E/CN.4/2003/67/Add.1, para. 121
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* Individuals should never be prosecuted for disdgsinformation which has not
previously been marked as a State secret by albgdily empowered to do so.
» Expressions should not be prohibited if, on balatitey serve the public interest.

2.4.3. Hate Speech
Article 26(4) of the RPA prohibits publications ¢aming ‘hate speech’, which is defined as
anything that “incites hatred against peoples sracigainst peoples, or disrupts the solidarity
of peoples”.

Analysis
International law recognises the legitimacy of nieihg expression which constitutes hate

speech. Article 20(2) of the ICCPR states:

Any advocacy of national, racial or religious hdtreghat constitutes incitement to
discrimination, hostility or violence shall be pibited by law.

Consequently, the Chinese authorities are permitbe@nact legislation prohibiting hate
speech, and would in fact be required to do so @yemtual ratification of the ICCPR. At the
same time, Article 20 is not @arte blanchepermitting unlimited restriction of expression
related to the status of different national, raeiadl religious groups in society. Laws enacted
pursuant to Article 20 must still comply with tHeee-part test of Article 19(3).

It is in this context that Article 26(4) of the RPA problematic: like many of the other
content restrictions, it is both excessively vagud overbroad. In particular, the prohibition
on “disrupting the solidarity of peoples” providétie or no guidance on the type of material
that is prohibited and could easily be abused to ferfectly legitimate discussion, such as
historical analysis of ethnic conflicts or debateoat the government’s policy towards
minorities.

The European Court of Human Rights, interpreting right to freedom of expression in the
European Convention on Human Rights, which is sintib the protection granted under the
ICCPR, has stressed that such discussion is peotectder international law. For example, in
the case o€eylan v. Turkey? a writer identified a portion of the Turkish poptibn as Kurds
and described government hostility towards thene ghvernment arrested and prosecuted
the writer on the grounds that he “had incitedgbpulation to hatred and hostility by making
distinctions based on ethnic or regional originsocial class® It obtained a conviction,
which was however struck down by the European Cmegause,

...the article in question, despite its virulendees not encourage the use of violence or armed
resistance or insurrection. In the Court’s views fls a factor which it is essential to take into
consideration®®

We would also recommend that the terms “incitingrddl and “racism” should be defined
more sharply, along the lines of Article 20 of tECPR. A 2001 Joint Statement by the UN,
OSCE and OAS special mandates on the right to dreeaf expression sets out a number of
further conditions which hate speech laws oughespect:

57 See, for example, the decision of the Human RiGlmsimittee inrRoss v. Canadd May 1996,
Communication No. 736/1997, UN Doc. CCPR/C/70/DI1967, para 10.6.

%8 Application No. 23556/94 (8 July 1999)

*1d., para. 11.

1d., para. 36
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* no one should be penalised for statements whictraee

* no one should be penalised for the disseminatidmaté speech unless it has been shown that
they did so with the intention of inciting discringition, hostility or violence;

* the right of journalists to decide how best to caiminate information and ideas to the public
should be respected, particularly when they arertgy on racism and intolerance;

* no one should be subject to prior censorship; and

* any imposition of sanctions by courts should bestiict conformity with the principle of
proportionality®*

Recommendation:

* Regulations regarding hate speech should be branglte with Article 20 of the
ICCPR by limiting their ambit to false statementada with the intent to incit
discrimination, hostility or violence, and whichealikely to imminently incite suc
discrimination, hostility or violence.

=

2.4.4. Opposing the Constitution
Article 26(1) of the RPA prohibits the publicatiafi any material that “opposes the basic
principles confirmed in the Constitution.”

Analysis

Though most governments may hope that its citizemduding journalists, support the
constitution, a strict legal requirement to do gwates international law. Furthermore, Article
26(1) is overly broad because it restricts not @als to violent opposition, but also peaceful
expressions of criticism which could contributeat@ebate about progressive amendment of
the constitution.

Many groups in a number of democratic societiescgiedly oppose the provisions of a
State’s constitution, on a wide range of groundae @xample is groups that strive for
secession. Quebec separatists play a prominentrr@@nadian politics, including having a
number of seats in the local legislature. Also, 8wettish National Party, which seeks the
withdrawal of Scotland from the Union with Englaids been somewhat successful, creating
a separate parliament. These discussions are tnh@alrt of any democracy and ultimately
strengthen respect for the constitution precisglystrutinising its continuing relevance and
considering whether it needs to be amended tocteflacietal developments. Accordingly, we
recommend that all requirements that journalistsarg/one else, refrain from opposing the
constitution should be removed.

Recommendation:
» The prohibition on opposing the constitution shdwddeliminated.

2.4.5. False News
Article 26 of both of the Regulations prohibits pishing “false” material that impacts the
public interest. Article 26 of RANP goes furthedarequires newspapers to “not contain false
contents inconsistent with the facts”, regardldsany impact on the public interest.

®1 Joint Statement of the United Nations’ Special fRafeur on Freedom of Opinion and Expression, the
Organization for Security and Cooperation in Eutgitepresentative on Freedom of the Media and the
Organization of American States’ Special RapportguFreedom of Opinion and Expression of 27 Felyruar
2001, on Racism and the Media. This document cadobaloaded attp://tinyurl.com/alg7l
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Analysis

International law regards legally enforceable pbdlins on false news with extreme
suspicion. The UN Human Rights Committee has comgehthe use of so-called “false news
provisions” in national laws, cautioning that th&ynduly limit the exercise of freedom of
opinion and expressiori”It has also held that “prosecution and punishroéjaurnalists for
the crime of publication of false news merely oe gnound, without more, that the news was
false [is a] clear violation of Article 19 of theo@nant.®® Mindful of the risks of false news
laws, several domestic courts have ruled such giang to be unconstitutional, including in
Antigua and Barbuda, Canada, Uganda and Zimb&bwe.

The principal objection against false news provisiois that they make reporting
unreasonably difficult and thus compromise theighaf journalists to continue to effectively
inform the public. There are often multiple sidesany story, sides which a reporter cannot
necessarily vouch for. News is also a fast-moviagitess, in which mistakes are from time
to time made. Journalists are only human. Requiaingublication to bear the risk that any
fact turns out to be false places an unreasonablieh on them, especially when important
breaking news requires quick publication.

False news provisions are also open to abusealc@nmon practice for governments around
the world to use false news laws to prosecute pligts who reveal embarrassing facts about
those in power the truth of which is difficult togve beyond doubt. The Inter-American
Court of Human Rights has underscored this danger:

A system that controls the right of expressionhie hame of a supposed guarantee of the
correctness and truthfulness of the information #umiety receives can be the source of great
abuse and, ultimately, violates the right to infation that this same society Has.

Further, regulations of this kind are simply unrssegy. A paper that regularly prints
information that turns out to be false will los@dership. The real truth on a matter may also
not be easy to determine. Readers should be léfifdéom themselves of all sides and make
up their own mind in such cases. Rather than inmgoaiparticular view of the facts, the State
may seek to correct news it believes to be falsexgycising its own freedom of expression
and providing what it views as the correct versibevents.

Recommendation:
» The prohibition on publishing false news shouldebminated.

2.4.6. False Advertisements
Article 38 of RANP and Article 37 of RAPP prohihitewspapers and periodicals from
publishing false advertisements, and place the datyhe publication to verify the truth of
claims made in advertisements.

62 Annual General Assembly Report of the Human Riglasmittee, UN Doc. A/50/40, 3 October 1995, para.
89

63 Concluding Observations on Cameroon, 4 Novemb88,18CPR/C/79/Add.116, para. 24.

% Hector v. Attorney-General of Antigua and Barbufi90] 2 AC 312 (Judicial Committee of the Privy
Council);Regina v. Ziinde[1992] 2 SCR 731 (Supreme Court of Canada) at @#9nago-Obbo and Mwenda
v. the Attorney General of Ugand@onstitutional Appeal No. 2 of 2002 (February 2004);Chavunduka and
Choto v. Minister of Home Affairs & Attorney GeneshZimbabwe22 May 2000, Judgment No. S.C. 36/2000
(Supreme Court of Zimbabwe).

% JACHR, OC-5-85, para. 30-31.

-16 -



Analysis
The UN Human Rights Committee has stated thati¢/e to freedom of expression applies
to all kinds of speech, including commercial express:

Article 19, paragraph 2, must be interpreted asempassing every form of subjective ideas and
opinions capable of transmission to others, whicd eompatible with article 20 of the
Covenant, of news and information, of commercigirezsion and advertising, of works of art,
etc.; it should not be confined to means of pdditicultural or artistic expressiGh.

While restrictions on false advertising may beifiatile®” a publication should not bear the
responsibility for making this determinati6h.Any liability for false or misleading
advertising should clearly lie with the advertisérpublisher will usually not be qualified to
assess the veracity of any claims made in an aseerént. Because publications rely on
advertisements for their revenue, this would regjthem to either take expensive measures to
check every advertisement, or simply refuse thokese claims they cannot verify. As a
result, the publication’s revenue would be reduceakming the quality of print media
available to the public, and manufacturers of @ertaore complex products (medicines,
electrical appliances) would have great difficuityding a publication willing to carry their
advertisements.

Recommendation:
» Publications should not be legally liable for fatd@ims made in advertising carried by
them, provided they are neither the author of theegisement nor the producer of the
product or service advertised.

2.4.7. One-Sided Newspapers and Minimum Standards of Quality
Article 26 of RANP requires that newspapers be éobye and just.” In a similar vein, both
Regulations further require print media to meettitreal and industrial standards” of quality
and require that language “accord with relativevizions of the State®® The government,
through PPA and GAPP, is empowered to define whiastitutes quality®

Analysis

Legally binding requirements of justness or objattiin the print media are both vague and
unnecessary. In a society where free media areifpedno flourish, publications representing

a diverse range of voices are likely to emerge.dResawill thus be exposed to a number of
publications representing varied viewpoints. A ngayser that supports one side in a political
or socio-economic debate will be balanced out theopapers that represent an opposing
stance.

A legally binding duty for a publication to meetbasic standard of quality is similarly
unnecessary. Again, while it is certainly desiratblat the print media reach a high level of
quality, what constitutes ‘quality’ is best leftteaders. Papers and periodicals that are trusted
by the people will attract greater readership, #nd will create a basic incentive for all
publishers to produce high quality material.

66 Ballantyne, Davidson and Mcintyre v. Canadate 19, para. 11.3.

" Demuth v. Switzerland November 2002, Application No. 38743/97, pa@(European Court of Human
Rights).

% Such is the rule, for example, in the U.S., 15.0.$54(b) (2005), and the Philippines, The Consufwe of
the Philippines, Act No. 7394, Art. 124.

%9 RANP, Art. 29, RAPP, Art. 30.

YRANP, Art. 49; RAPP, Art. 47.
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It is true that in a free country, there will albe demand for sensationalistic publications
based on rumours or the exposure of prominent dgjuprivate lives. While perhaps less
desirable, achieving the benefits of a free pregsires the toleration of some more doubtful
publications. As James Madison, who framed the W8sGtution’s guarantee of freedom of
expression, the First Amendment, remarked:

Some degree of abuse is inseparable from the prggeeof everything, and in no instance is
this more true than in that of the press. It ... e#tdr to leave a few of its noxious branches to
their luxuriant growth than, by pruning them awéy,injure the vigour of those yielding the
proper fruits’*

In short, a free media is likely to mature overdito become more objective and reach higher
levels of quality, while State power to judge whitlaterial is just, objective or of sufficient
quality is liable to be abused to prevent criticisthose in power. The provisions under
discussion therefore fail to meet the necessityiremqnent under Article 19(3) of the ICCPR
and should accordingly be removed.

Recommendations:
e The requirement for newspapers to be “objectivejasti should be eliminated.
e The requirement for publications to meet “natiomadl industrial standards” should jpe
eliminated.

2.4.8. Defamation
Article 26 of the Regulations deals with defamatidefined as the situation where “lawful
rights and interests of a citizen, a legal persosome other organisations are infringed upon
due to the false and untruthful contents.” Defaoratinay lead to “civil liabilities according
to law”; although the Regulations do not specifyishhlaws are applicable or what damages
or other redress is available to claimaftalternatively, a person whose reputation has been
damaged by a publication may ask the publicatiajuiestion “to make corrections or reply to
the charge” in the next issue, and may bring aiftite publication fails to comply. Under
certain circumstances, an order to make correctiansalso be issued by the PPA or GAPP,
autonomous regions or municipalities. This will the case where “the public benefits are
infringed upon due to the false or untruthful comge of the report published in a
newspaper” or where “the content published in a periodicaht true, unfair or harms
public interests.”

Article 26(3) of the RPA prohibits defamation oétBtate, defined as “harming the honour or
the interests of the nation”.

Analysis

"L Quoted inNear v. Minnesota283 US 697, 718 (1931).

2 presumably, defamation claims can be pursued dicgpto the civil code or other regulations regagdtivil
liability. Discussion of these separate provisiegngutside the scope of this Memorandum.

" RANP, Art. 26.

“RAPP, Art. 26. According to the MOFCOM translatiohRAPP, Article 26 requires correction whenever
material is “not true, unfaior harms public interests” (emphasis added) whileRB&IP prohibits material that
is falseand harms the public interest. While the small lingigiglifference creates a rather large difference in
legal application, according to the CECC, the Cééneersion of RAPP includes the more restraineddex
RANP. The difference is most likely the result @frtslation error.
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All advanced legal systems have defamation lawstherk is little dispute that these laws,
when applied to the public at large and not sdiaigeted at the media, can serve a legitimate
purpose. Indeed, the three-part test under infemetlaw recognises protecting “respect of
the rights or reputations of others” as valid grdsifor restricting freedom of expression.

However, there should not be one defamation lawtHergeneral public, and another for the
media. This creates legal uncertainty and also s@nthessage to the media that they are
being singled out for harsh treatment, which wdlvé an illegitimate chilling effect on the
right to freedom of expression. Our overall recomdation, therefore, is that the provisions
on defamation should be removed from the Regulatiand, to the extent necessary, enacted
in legislation of general application, such asdivé code. Such legislation should provide for
appropriate defences, establish procedural magtesk as the burden of proof, and provide
guidelines for the level of damages that may berded{" It is possible that these matters are
already dealt with in other legislation of the Pletg Republic. A discussion of such other
laws is beyond the scope of this Memorandum; wdimerourselves to briefly identifying
here a number of key problems with Article 26 @& Regulations.

First, international law requires defamation lawsdistinguish between public and private
figures. Public figures, such as politicians, skallerate a far greater extent of criticism of
their functioning than can be expected of a priveagividual. The UN Human Rights
Committee has, for example, stated that “robust eweh harsh criticism of government
figures is an essential part of democra@Courts in the East Asian region have concurred in
this point of view. The Constitutional Court of Sloiorea, for example, has held that public
officials should receive less protection from defdion than private individuals. Holding that
criminal defamation provisions must be interpraetedgrowly when applied to public person’s
public activities, the Court stressed the imporéanaf free public commentary for
democracies. The speed at which reports must bes rand published in order to inform
public opinion inevitably leads to mistakes. Thisterest must be balanced against
individuals’ privacy and reputations, and weighsrenbeavily against public officials than
private individuals. The Court stressed the impuaréaof not punishing papers for these
simple errors, and to only apply sanctions when apep publishes knowingly false
information or acts with reckless disregard asttuth of its statements.

The heightened basis required by the South Koreanst@utional Court echoes the US
Supreme Court ruling ilNew York Times v. Sullivaithe Court held that “debate on public
issues should be uninhibited, robust, and wide-pped that it may well include vehement,
caustic, and sometimes unpleasantly sharp attackgowernment and public official$®
Applying this principle, the Court ruled that infdmation cases, public figures must meet a
high threshold for their claim to be successfuytimust show that the publication was made
with “actual malice’ — that is, with knowledge thia was false or with reckless disregard of
whether it was false or not’® The speaker must be aware of the falsity or haviewss doubts
about the accuracy of his or her statem&hisdditionally, the plaintiff must prove such

& Key international standards on defamation are gsdated in the ARTICLE 19 publicati@efining
Defamation: Principles on Freedom of Expression Bnatection of Reputationtondon, July 2000, available
at http://www.article19.org/pdfs/standards/definingateftion. pdf

8 Concluding Observations on Zambia, ICCPR, A/5Md0 | (1996) 29 at para. 201.

7 Letter of Condolence for Kim Il-sung cagd June 1999, 11-1 KCCR 768, 97Hun-Ma265.

8376 US 254, 270 (1964)

1d. at 280.

80 st. Amant v. ThompspB90 US 727, 731 (1968).
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malice with clear and convincing evidence, a higlsndard than applies to normal
defamation cases.

We accordingly recommend introducing a distinctlmetween public officials and private
persons in all pertinent defamation legislationblRuofficials who bring a defamation claim
should be required to show that the statement éstipn was factual in nature, that it was
false, and that the falsehood was intended oraheltrof recklessness as to its truthfulness.

Second, the prohibition on “harming the honour ..thef State” found in Article 26(3) of the
RPA is highly problematic. While Article 19(3) ohe ICCPR permits laws designed to
protect the rights and reputations of “others”s thbes not extend to public bodies and entities
such as the State, which, in fact, do not havepatation in the ordinary sense of the word.
The UN Human Rights Committee has therefore recomdex that “[tjhe criminal offence of
‘defamation against the State’ should be abolisfitdrhe UN Special Rapporteur on
Freedom of Opinion and Expression added that:

Government bodies and public authorities shouldbgotible to bring defamation suits;
the only purpose of defamation, libel, slander ansult laws must be to protect
reputations and not to prevent criticism of Goveentror even to maintain public order,
for which specific incitement laws exit.

Third, we have some concerns regarding the righeply regime established under Article
26 of the Regulations. Any right of reply constisitan interference with editorial freedom,
and must therefore comply with the requirementémicle 19(3) ICCPR. This means that a
reply should be available only in response to irexrstatements that have caused harm to
reputation, and that the reply must be proportienatthe offending report. The reply itself
should not be defamatory or introduce new issued, should not impede on the rights of
third parties

Recommendations:
* The defamation provisions should be brought in imth international standards and
best practice, as summarised in ARTICLE 19's puaiiém Defining Defamatiofi*
Such law should render actionable only incorreaieshents of truth that cause harm to
reputation and additionally provide for the followgt
» Appropriate defences should include a defence athtand of 'reasonable
publication’;
e The burden of proof concerning statements of publierest must lie with th
claimant;
* Guidelines should be provided on damages; and
» Public officials suing for defamation should be uigd to prove, to a hig
level of convincingness, that the statement in tioeswas false, directe
towards their person, and made with the knowledhge it was false or with
reckless disregard for the truth.
* The provision on 'defamation of the State' musatbaished.

1%}

o o

81 Concluding Observations on Mexico, ICCPR, A/54%40 | (1999) at para. 326.

82 Report of the Special Rapporteur on the promadiath protection of the right to freedom of opinioma
expression, Mr. Abid Hussain, E/CN.4/2000/63, 18uday 2000. para. 52.

8 See, for example, the Council of Europe's recemofmendation (2004)16 on the right of reply inriee
media environmenhttp://www.coe.int/t/cm/adoptedTexts_en.asp

8 Available online ahttp://www.article19.org/pdfs/standards/definingateftion. pdf
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* The right of reply should be available only in respe to incorrect allegations of fact
that cause harm to reputation. They should be ptiopate to the offending
publication, not be defamatory and not introduce netters.

2.5. Rewards for Adhering to Guidelines
Under the Regulations, PPA or GAPP may reward pattns whose content meet with its
approval® We are concerned that constitutes a form of cehimrthrough reward which
contravenes the right to freedom of expression.

Several national courts of final appeal have wamifethe dangers inherent in State 'rewards'
for certain publications. The US Supreme Court, éxample, ruled that conditioning
governing benefits on an individual’s promise tlilagy did not seek to overthrow the
government was unconstitutiorfalThe Court said that “[tjo deny an exemption tdronts
who engage in certain forms of speech is in effeqpenalise them for this speed.in a
later case, the Court reiterated, “if the governioenild deny a benefit to a person because of
his constitutionally protected speech or assoaiatitis exercise of those freedoms would in
effect be penalised and inhibited. This would allx government to ‘produce a result which
it could not command directly

Indian courts have issued similar rulings. The Hgburt of Andhra Pradesh, for example,
has held that the State must not discriminate dgfaigainst any particular newspaper in
placing government advertisements. In a case btdugh publisher who claimed that he was
the target of such discrimination, the Court rutkdt, while the government could not be
compelled to enter into an advertising contrachwihy newspaper, it was obliged to allocate
its advertisements even-handedly:

The Government spends a considerable portion offtingls in its hands in paying for
Government advertisements. The purpose of issuilvgréisements is to educate the public
about the activities of the Government, to promite policies, and in cases where the
Government or Government companies are carryingusiness or trade to advertise its wares.
It is not expected of the Government to exercige pgower in order to favour one set of
newspapers or to show its displeasure against aneéttion of the press. It should not use the
power over such large funds in its hands to mutle press or as a weapon to punish
newspapers which criticize its policies and actitns

The Argentinean Supreme Court recently issuediagtb the same effed.

These rulings, and the prohibition on using govesnmadvertising to reward ‘friendly’
publications and to ‘punish’ others, should be msted with regime on media subsidies in
general, which are permissible (and in some ingmreven desirable — for example, to
promote small or minority media outlets). Howewarch subsidies should be available to all,
and be distributed on the basis of criteria th& @ear, fair and do not discriminate on
grounds of content.

% RANP, Art. 6; RAPP, Art. 7.

8357 US 513 (1958)

81d. at 518.

8 perry v. Sindermannt08 US 593, 597 (1972) (citation omitted).

8 Ushodaya Publications Pvt Ltd v. Government of Aadtradesh AIR [1981] AP 109, 117.

9 Seehttp://www.legalbrief.co.za/article.php?story=20070074925789The judgment may be found at
http://vlex.com/vid/299810Q7
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Recommendations:
» Discretion should be eliminated in providing “rewés)”. Any media subsidies should
be provided on the basis of clear, fair and nogfdignatory guidelines.

2.6. Sources of Information
In addition to the Regulations on Newspapers andoéieals (RANP) prohibiting the
publication of material related to State secratstlzer piece of legislation, the Regulations on
the Protection of Secrets in News Publishthglso places restrictions on the sources of
information. These Regulations require any indigidwho intends to provide information to
a newspaper to first apply to their supervisingt dor examination and approval, if the
information relates to their own work or may reléteState secret§he Regulations also
strictly limit the ability of publications to useformation found on the Internet, requiring that
the publisher verifies that the site adheres tgeaisied “relative provisions” and that they
clearly indicate the website's address and the datehich the material reported on was
downloaded?

Analysis
Restraints regarding sources can constitute as nmiehference with the right to free

expression as restraints on publications.

The prohibition on providing information to a newsurce without management approval
clearly amounts to a form of prior restraint, whishviewed with great suspicion under
international law, and generally considered periblissonly in exceptional circumstances.
The UN Special Rapporteur on Freedom of Opinion Bxpression has stated, for example,
that “any system of prior restraint on freedom ofpression carries with it a heavy
presumption of invalidity under international hunvéghts law.®® A generalised requirement
for all citizens to obtain authorisation for théegese of any information about their work with
supervisors is plainly illegitimate. A requiremeaqtecifically applying to civil servants who
deal with sensitive material would be more defdesias noted, however, China’s definition
of State secrets is vague and overly brSatheaning that a supervising unit is given
impermissibly wide discretion to prohibit a suborate from speaking to the press on nearly
any subject.

Second, the requirement that publications ensua¢ Websites used by them adhere to
unspecified laws is also unjustifiable, as is thectslegal requirement that they provide
details on when and where the material was obtaifededom to research and 'seek'’
information is an integral part of the right toddom of expression, as is made clear by the
explicit mention of the right to “seek and receiweformation in Article 19(2) of the ICCPR.
A journalist owes no duty of accountability to thevernment for which sources he or she
consults; instead, it is up to the public to judgeether an individual’s articles are well-
researched and whether the author has offereatiguifiinformation about the sources used.

Recommendations:
* There should be no generalised duty for individuedsseek permission before

> Enacted 13 June, 1996.

92 RANP, Art. 27; RAPP, Art. 28.

93 Report on the mission to the Republic of Koredef3pecial Rapporteur on Freedom of Opinion and
ExpressionUN Doc. E/CN.4/1996/39/Add.1, p. 8.

% See section 2.4.2.
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speaking, or providing information, to a newspaper.
» Publications should not be required to disclose rafignce on material gathered fram
the internet or to disclose where and when thienmatwas downloaded.

2.7. Prohibition on Anonymity
The licensing requirements discussed above enkatenb newspaper or periodical can be
published anonymously, and the requirements toelmployees in the license application
assure they too will not remain anonymous. Addaibn Article 28 of RANP requires that
the name of the author must appear on any newstreploile Article 31(iv) adds that the
name of the editor-in-chief should appear on theepa

Analysis

Although most journalists and editors will likelyiskh to be associated with their work,
freedom of expression also includes the right tblish one’s work anonymously. The right
to anonymity has been recognised as integral paheoright to freedom of expression by the
Special Rapporteur on Freedom of Opinion and Espras “as theravaux préparatoireof
the International Covenant on Civil and Politicagjiits indicate, the anonymous publication
of an opinion or of information is protected by ik 19 (2).”°

The right to publish anonymously is constitutiopakcognised in many countrigsThe US
Supreme Court has explained the justification ierprinciple as follows:

Anonymous pamphlets, leaflets, brochures and ewekshave played an important role in the
progress of mankind. Great works of literature héneguently been produced by authors
writing under assumed names. Despite readers'sityriand the public's interest in identifying
the creator of a work of art, an author generalljrée to decide whether or not to disclose her
true identity. The decision in favor of anonymityaynbe motivated by fear of economic or
official retaliation, by concern about social ostsan, or merely by a desire to preserve as much
of one's privacy as possible. Whatever the motivatnay be, at least in the field of literary
endeavor, the interest in having anonymous workserethe marketplace of ideas
unquestionably outweighs any public interest inurégg disclosure as a condition of entry.
Accordingly, an author's decision to remain anonysjolike other decisions concerning
omissions or additions to the content of a publicatis an aspect of the freedom of speech
protected by the First Amendmetit.

As the Court noted, anonymous writing has a loadition in world literary history, utilised
by such authors as Thomas Jefferson, Voltaire, I€haDickens, and perhaps even
Shakespeare. Anonymous publication has a histoGhina as well, an example of which is
the well-known classical novel ‘Journey to the Wegtich was written during the Ming
Dynasty.

Recommendation:
* The right to publish anonymously should be resmkcte

% Report of the Special Rapporteur, Question offhPersons Subjected to any form of Detention or
Imprisonment, E/CN.4/1995/32, 14 December 19943 pat

% Such as Sweden and the United States.

9 Mclntyre v. Ohip 514 US 334, 341-342 (1995)
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2.8. Miscellaneous restrictions and requirements
The Regulations impose several further restrictiamsl requirements: on disclosure of
financial means, requiring copies of all publicado be deposited with PPA or GAPP, and
imposing restrictions on circulation and the forrfpublications. We discuss these in turn.

Financial disclosure

The Regulations require that publications disclésethe government the amount and
source(s) of their fundin§ This is in addition to the requirement of “regise capital of
more than 30,000 Yuan” to operate a licensed patitio, discussed above.

We are concerned that these provisions serve ey ptirpose than to assert the government’s
pervasive authority over every aspect of the pmiedia sector. These specific requirements
for print media are unnecessary as publicationk hveilsubject to general taxation laws and
likely subject to corporate law.

Deposit
The Regulations require that free copies of alllipabions are sent to the National Library of

China, the China Library of Editions, and to PPAGkPP?°

We are concerned at the legitimacy of this whokesdéposit requirement. While a
requirement for large-scale publications to deposties with the National Library or Library
of Editions might be justified as a way of presagvinational cultural heritage, there is no
legitimate reason for the requirement to deposaie® with PPA or GAPP. The purpose of
such a requirement can only be control-oriented, #ws is incompatible with the right to
freedom of expression.

Circulation and format restrictions

The Regulations require the approval of PPA or GA&Pvarious matters, including the
circulation and format of publicatiod®’ A publication failing to request approval for clgas
faces hefty fines and closuf®.

There is a broad range of legal authority indigatthat the requirement to seek official
approval for determining the format of a publicatir its circulation is incompatible with the
right to freedom of expression. The US Supreme Caaognised more than a century ago
that "[l]iberty of circulating is as essential teetfreedom of speech as liberty of publishing;
indeed without the circulation the publication wibue of little value*? Similarly, the
Indian Supreme Court struck down as contrary tedoen of expression various restraints
fixing the maximum number of pages that could bblighed by a newspaper according to
the price charged, and prescribing the number pbletnents that could be issued. The Court
held that the freedom of a newspaper to publish rampber of pages and the freedom of
circulation of newspapers is necessarily involvedreedom of speech and expression and
hence is also constitutionally protect&d.

% RANP, Art. 11(V); RAPP, Art. 12(V).

99 RANP, Art. 45; RAPP, Art. 43

10 RANP, Arts.: (number , structure, and distribujidn (approval for changes in name, sponsoringsusiope
of business, number of issues) 17, (size) 18, énwpn) 20, (size) 33, (‘special page’) 34, (eldrues) 35 &
36, (re-reading) 48; similar provisions under RARRs. 5, 17, 18, 19, 20, 21, 31, 32, 34, 60, 62

191 RANP, Arts. 62, 63; RAPP, Arts. 60, 62

192y parte Jacksqrd6 US 727, 733 (1877)

193 sakal Papers Ltd v. Union of Indifl962] AIR 305, [1962] SC (3) 842, 855
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Clearly, a restriction on the format and circulatimf publications amounts to a restriction on
the right to freedom of expression. The restridiorust then be justified under the 3-part test
of Article 19(3).

While the restrictions may meet the requirementlafity, it is highly unlikely they could be
justified under one of the provided legitimate aifAer example, the size of the font a paper
uses is completely immaterial to the protectiorthef reputations of others, national security,
public order, or public health or morals. The sagwmes for the various other minor
requirements and prohibitions. We therefore reconurtat all provisions that regulate the
format and circulation of print publications shoutle eliminated.

Recommendation:
« All financial disclosure rules that target print diee organisations specifically should
be abolished.

» Print media companies should not be required tongutopies of their publications ta
any regulatory body.
» All circulation and format restrictions on publizats should be abolished.
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ARTICLE 19
GLOBAL CAMPAIGN FOR FREE EXPRESSION

APPENDIX 1: INTERNATIONAL STANDARDS ON FREEDOM OF
EXPRESSION

1. The International Guarantee of Freedom of Expression

Article 19 of theUniversal Declaration on Human Rightg DHR)'®* guarantees the right to
freedom of expression in the following terms:

Everyone has the right to freedom of opinion andression; this right includes the right to
hold opinions without interference and to seekehee and impart information and ideas
through any media and regardless of frontiers.

The UDHR, as a UN General Assembly resolution, @& directly binding on States.
However, parts of the UDHR, including Article 19eawidely regarded as having acquired
legal force as customary international law sinsadoption in 194&°

In addition, China is a signatory to th@ernational Covenant on Civil and Political Right

(ICCPR;,106 the foremost United Nations human rights treatlyici has been ratified by 160
States?’ Although China is not yet a party to the ICCPR tienna Convention on the Law
of Treatiesrequires any State that has signed a treaty ftainefrom acts which would defeat
the object and purpose” of the tred®)Given that the object and purpose of the ICCPR is

protect human rights, this can be interpreted taamméat China should not introduce
legislation that clearly violates the rights prdaezt under the ICCPR, including freedom of
expression. Additionally, the ICCPR has been inomped into Hong Kong's legal system
and applies in full ther®?

The ICCPR is not merely a statement of principlest reflects the common minimum
standard of rights which all States Parties arallggequired to respect, regardless of
differences in history, culture or economic circtamees. Article 19 of the ICCPR guarantees
the right to freedom of opinion and expressiorhim following terms:

1. Everyone shall have the right to freedom of opinion

2. Everyone shall have the right to freedom of expoesshis right shall include freedom to
seek, receive and impart information and ideaslidfiads, regardless of frontiers, either
orally, in writing or in print, in the form of adr through any other media of his choice.

This definition has a number of key aspects. Firsthe right to freedom of expression
encompasses the right to “seek, receive, and imp#mmation,” guaranteeing the right to

194 UN General Assembly Resolution 217A(l1l), adopigdDecember 1948.

105 5ee H. Hannum, 'The Status of the Universal Datitar of Human Rights in National and International
Law', Georgia Journal of International and Compeaeataw 1995-1996 25(1-2): 287-397. For judicialropns

on human rights guarantees in customary internaltitaw law, seeBarcelona Traction, Light and Power
Company Limited Case (Belgium v. Spain) (Second@®hBCJ Rep. 1970 3 (International Court of Justice);
Namibia Opinion ICJ Rep. 1971 16, Separate Opinion, Judge Ammdoternational Court of Justice);
Filartiga v. Pena-Iralg 630 F. 2d 876 (2nd Cir. 1980) (US Circuit CourAppeals).

198 UN General Assembly Resolution 2200A(XX1), adopi€dDecember 1966, in force 23 March 1976. China
signed the ICCPR on 5 October 1998.

197 As of 20 July 2007.

1%8y/ienna Convention on the Law of Treatidsticle 18, adopted 23 May 1969, in force 27 JaguL980.

United NationsTreaty Seriesvol. 1155, p. 331.

199 Article 39, Basic Law of the Hong Kong Special Aidistrative Region of the People’s Republic of Ghin
Adopted 4 April 1990



speakers, listeners, readers and others who reagiwenation and those actively seeking
information!*° It also protects “ideas of all kinds,” thus “enqumssing every form of
subjective ideas and opinions capable of transomissb others}® The right exists
“regardless of frontiers,” protecting trans-natiboammunications?? Finally, the expression
may be in any medium, whether verbal, electroniaigsual.

Compliance by States with their obligations under IKCCPR is overseen by an official UN
body, the UN Human Rights Committee. Its comments decisions are an important source
of authority on how the right to freedom of expieasshould be understodtf Further
guidance on the scope of the right can be gainenh fthe African, Inter-American and
European regional human rights instruments whiclaraputee the right to freedom of
expression in very similar terms to the ICCPR, #&wdn the statements of the courts and
tribunals overseeing these treaties. While thesilmts of these courts are not binding on
China, they provide a rich source of authority metlom of expression principles and will be
referred to below.

The Chinese Constitutiof does also protect the right to freedom of expoesir citizens:

Article 35
Citizens of the People's Republic of China enj@eftom of speech, of the press, of assembly,
of association, of procession and of demonstration.

Article 41

Citizens of the People's Republic of China haverigiet to criticise and make suggestions to
any State organ or functionary. Citizens have ftightrto make to relevant State organs
complaints and charges against, or exposures agtion of the law or dereliction of duty by
any State organ or functionary . . . . No one magpsess such complaints, charges and
exposures, or retaliate against the citizens matkiam.

It should be noted that, insofar as the proteatibArticles 35 and 41 is limited to ‘citizens’,
it falls short of what is required by internatiohav. As the UDHR and ICCPR make clear,
human rights, including the right to freedom of eegsion, should be guaranteecet@ryone
on the territory and within the jurisdiction of tt&ate!™® including non-citizens. Resident
aliens and refugees have an important stake ietsoand should not be discriminated against

in terms of the right to express their opinions.

In any event, these rights are significantly undead by various other provisions in the

Constitution, including Article 51, which subjedtse enjoyment and exercise of all rights to
“the interests of the state, of society and ofdbkective”, and by Article 53, which requires

all citizens to “abide by the constitution and tagv, keep state secrets, protect ... public
order and respect social ethics”.

110 Gauthier v. Canadas May 1999, No. 633/1995, U.N. Doc CCPR/C/D/638A (UN Human Rights
Committee)

11 Ballantyne, Davidson and Mclntyre v. Canad93, Nos. 359 and 385/1989, U.N. Doc.
CCPR/C/47/D/359/1989 and 385/1989/Rev.1, §11.3 Hikhan Rights Committee)

112 SeeAutronic Ag v. Switzerlan®2 May 1990, App. No. 12726/87 ( European Cofiuman Rights).
113 A database of the jurisprudence of the UN Humagh®i Committee is available online at
http://www.unhchr.ch/html/menu2/8/jurispr.htm

114 Adopted 4 December 1984. Source: http://en.chimaayg/public/detail.php?id=2697.

Y5 |CCPR, Article 2.
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2. Freedom of Expression and the Media
Media freedom is an integral part of the rightreeidom of expression. The vital role of a free
press in democratic societies has been widely résed by international and domestic courts
and tribunals. The UN Human Rights Committee heesssed the paramount importance of a
free media to the political process:

[T]he free communication of information and idedmat public and political issues between
citizens, candidates and elected representativessisntial. This implies a free press and other

media able to comment on public issues without aestép or restraint and to inform public

opinion*®

Regional and domestic courts have echoed the imupcetof free media. The Supreme Court
of India recognised free expression as “the maatipus of all the freedoms?’ It went on to
State:

The freedom of speech and expression of opiniorofigparamount importance under a
democratic Constitution which envisages changeghi composition of legislatures and
governments and must be presert&d.

The European Court of Human Rights has consistamtlphasised the “pre-eminent role of
the press in a State governed by the rule of fMe further stated:

Freedom of the press affords the public one oftiegt means of discovering and forming an
opinion of the ideas and attitudes of their pditikeaders. In particular, it gives politicians the
opportunity to reflect and comment on the preoctiopa of public opinion; it thus enables
everyone to participate in the free political debatich is at the very core of the concept of a
democratic society~°

The U.S. Supreme Court has also repeatedly stretbmedmportance of the press in a
democratic society:

The press was to serve the governed, not the gorgerthe Government's power to censor the
press was abolished so that the press would reforaner free to censure the Government. The
press was protected so that it could bare the tseafgovernment and inform the people. Only
a free and unrestrained press can effectively expleseption in government. And paramount
among the responsibilities of a free press is titg th prevent any part of the government from
deceiving the peopl&!

Statements such as these can be found in thenudispce of courts the world over, showing
global acceptance of the importance of freedonxpfession and a free media.

3. Restrictions on Freedom of Expression

Given the importance of freedom of expression ardienfreedom, any restrictions imposed
on them must remain within strictly defined paraengt Article 19(3) of the ICCPR provides
these parameters, as follows:

1% General Comment 25, para. 25, U.N. Doc. CCPR/®&1/1/Add.7, issued 12 July 1996.
117 sakal Papers Ltd v. Union of Indi®62 AIR 305, 1962 SCR (3) 842 at 866 (1962).
181d at 866.

9 Thorgeirson v. Iceland25 June 1992, Application No. 13778/88, para. 63.

120 castells v. Spair24 April 1992, Application No. 11798/85, para. 43

12LNew York Times v. U,103 US 713 at 717 (1971).
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The exercise of [freedom of expression] carriedtispecial duties and responsibilities. It may

therefore be subject to certain restrictions, besé shall only be such as are provided by law

and are necessary:

(a) For respect of the rights or reputations okagh

(b) For the protection of national security or afbpc order (ordre public), or of public
health or morals.

This means that any restriction, to be lawful aeditimate under the ICCPR, must pass a
strict three part test:

1. the restriction must be provided by law;
2. it must pursue one of the specified legitimate aims9(3)(a) or (b); and
3. it must be necessary for that aim.

The following paragraphs elaborate on the meaniribase requirements.

a. Provided by Law
The requirement that restrictions be “provided &yl means not only that there must be a
piece of legislation accessible to the public andcged by a competent body; the law must
also be as clear and precise as reasonably pgssibtaat citizens know in advance exactly
which expressions are prohibited. The EuropeantGduiuman Rights has elaborated:

[A] norm cannot be regarded as a “law” unless ifasmulated with sufficient precision to
enable the citizen to regulate his conduct: he rhesible - if need be with appropriate advice -
to foresee, to a degree that is reasonable initbenestances, the consequences which a given
action may entait®?

Laws that grant authorities excessively broad dismnary powers to limit expression fail the
requirement of “provided by law”. The UN Human RighCommittee has repeatedly
expressed concern about excessive discretion iedhtext of media regulatiof?® National
courts have expressed the same concern. The Southark Constitutional Court found
certain provisions of that country’s National SetyurAct which prohibited praising or
encouraging anti-State action impermissibly vague @verbroad. The law could not provide
a reasonable person with a clear idea of the phestbehaviour, leading to a suppression of
free expression without a clear causal connectiith the protection of national security?
The Constitutional Court has also stressed the Igmobof vague prohibitions creating
potential for abusive enforcement. “Ambiguity ... vitably results in the regulation of
communication that should not be regulat&éFurther, the Court discussed the risk of self-
censorship:

[R]estrictions of freedom of expression by an uaclgtatutory provision would bring about the
chilling effect on constitutionally protected expséon, and cause malfunctioning of this
freedom. When it is unclear what kind of expresssobeing prohibited by such legislation, it is

122 The Sunday Times v. United Kingd@® April 1979, Application No. 6538/74, para.(@ropean Court of
Human Rights), cited with approvallieun Kwok Hung and Other s v. HKSARIuly 2005, FACC2/2005, para. 27
(Court of Final Appeal of Hong Kong).

123 5ee its Concluding Observations on Kyrgyzstan]dg 2000, UN Doc. CCPR/CO/69/KGZ, para. 21; asd it
Concluding Observations on Lesotho, 8 April 1998] Doc. CCPR/C/79/Add.106, para. 23.

124 praising and Encouraging under National Securityt 8@se 2 April 1990, 2 KCCR 49, 89Hun-Ka113.
(although Act was upheld, it was limited to thosé\aties posing a clear threat to national segubiut see
dissent of Justice Byun Jeong arguing that undomisthally vague provisions cannot be cured bymarr
interpretation.)

125Ban on Improper Communication on the Internet G&3eJune 2002, 14-1 KCCR 616, 99Hun-Ma480.
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very likely that a person would abstain from expieg himself lest he should be punished for
making such expression because he is not certairwtat he is about to express is not subject
to regulation?°

b. Pursuing a Legitimate Aim
Second, the interference must pursue a legitimate Ehe list of aims in Article 19(3) of the
ICCPR is exclusive; no other aims are considergdiheate grounds for restricting freedom
of expressiot?” Thus a restriction may only have the aim of pritec the rights or
reputations of others, national secufftypublic order, or public health or morals.

To satisfy this second part of the test for restits on freedom of expression, it is not
sufficient that the restriction in question has erety incidental effect on the legitimate aim.
The restriction must be primarily directed at than, as the Indian Supreme Court has noted
in relation to that country’s similar constitutidnéest for limitations on freedom of
expression:

So long as the possibility [of a restriction] beiagplied for purposes not sanctioned by the
Constitution cannot be ruled out, it must be hel@é wholly unconstitutional and vote

In assessing the legitimate aim, courts go beybedgeneral aim the law serves and look at
its specific objectives. The Canadian Supreme Cmastnoted:

Justification ... requires more than the general giigbrotection from harm common to all
criminal legislation; it requires a specific purpaso pressing and substantial as to be capable of
overriding the Charter's guarante'€s.

In assessing whether a restriction on freedom pfession addresses a legitimate aim, regard
must be had to not only to its purpose, but alststeffect:

[Bloth purpose and effect are relevant in determgniconstitutionality; either an
unconstitutional purpose or an unconstitutionaéeftan invalidate legislatiof:

c. Necessary
Finally, the restriction must beecessaryto secure the legitimate aim. This part of thd tes
presents a high threshold to be overcome by thie Steking to justify the restriction. The
use of the word “necessary” in international lawpls that, when deciding to restrict
freedom of expression, the government must be fadtda situation of real need, not merely
convenience. Interpreting the similar provision timee ECHR that protects freedom of
expression, the European Court has held:

[W]hilst the adjective “necessary” ... is not synorgums with “indispensable”, neither has it the

flexibility of such expressions as “admissible”, rdmary”, “useful’, “reasonable” or

“desirable”!%?

126 Id

271 eung Kwok Hung and Others v. HKSARte 29, para. 35

128 Restrictions for the purpose of national secuaity permissible only when there is a serious palitr
military threat. The UN Human Rights Committee hatinely criticised overly broad restrictions the
expression of opposition groups, politicians, dtical media, even when national security is ofteas a
justification. See e.g.ApplicationNos. 458/1991, 518/1992, 574/1994, 628/1995, 7&¥,1921/2000. See
section 2.4.2 below for further discussion.

129 Thappar v. State of Madragl950) 1950 AIR 124, 1950 SCR 594 at 603.

130R. v. Zundel(1992) 2 S.C.R. 731, p.733 (Supreme Court of @apa

131 R. v. Big M Drug Mart Ltd.(1985) 1 SCR 295, p.331 (Supreme Court of Canada)

132 Sunday Times v. the United Kingdamte 29, para. 59.



The European Court has further elaborated thatssaganvolves an analysis of whether:

[There is a] “pressing social need” ... [, whethé® interference at issue was “proportionate to
the legitimate aim pursued” and whether the reasatthiced...to justify it are “relevant and
sufficient.”*?

Although Article 19(3) of the ICCPR, unlike the oesponding provision in the ECH&:
does not expressly limit restrictions to those seaey “in a democratic society”, the UN
Human Rights Committee routinely refers the rolefreedom of expression in free and
democratic societies in determining the meaningesessity under the ICCPE.

The word ‘necessary’ in Article 19(3) is understotml have a number of additional
implications. First, the interference should beiglesd to impair “as little as possible” the
right to freedom of expressidfi° The provision must be narrowly tailored to achiéve aim

of the legislation without creating any unnecesslwmyden on free expression. It cannot
restrict speech in a broad and untargeted way. pjplysng this criterion, courts have
recognised that there may be practical limits ow Fiaely honed and precise a legal measure
may be. But subject only to such practical limiestrictions must not be overbroad.

Second, closely related to the requirement of marailoring is the requirement that the
provision be the least restrictive means availdblihere exists an alternative measure which
would be less intrusive to the right to free expi@s but would nevertheless accomplish the
same goal, the restriction is not necessary. Ifettee various options to achieve a State
objective — say, the prevention of crime or disordehen the one which least restricts the
protected right must be select€dConstitutional courts such as the US Supreme Cmawve
commented on the important nature of this requirdme

[E]lven though the governmental purpose be legittmand substantial, that purpose
cannot be pursued by means that broadly stifle domehtal personal liberties when the
end can be more narrowly achieVéd.

Third, there must be a proportionality betweendffects of the measures taken on the right
concerned and the objective of the meastifeshe harm to freedom of expression must not
outweigh the benefits in terms of the interest getedd. For example, a restriction which
provided limited protection to reputation but whiceriously undermined freedom of

expression would not pass muster.Democratic societies depend on the free flow of
information and ideas and it is only when the ollgrablic interest is served by restricting

that flow that such a restriction can be justifiéithis implies that the benefits of any

restriction must outweigh the costs for it to bstified.

133 ingens v. Austria8 July 1986, Application No. 9815/82, EHRR 40&gs. 39-40.

134 See also Articles 14(1), 21, and 22(2) of the IGCP

185 See, e.gNos. 422-424/1990, § 7.4; 628/1995, §10.3; 6385188 13.4-13.5.

1% R. v. Big M Drug Mart Ltd.note 38, p.352 (Supreme Court of Canada).

137 See the judgment of the Inter-American Court ofrtldn Rights inCompulsory Membership in an Association
Prescribed by Law for the Practice of Journaljgdovember 13, 1985, Advisory Opinion OC-5/85, Atx. Ct.
H.R. (Ser. A) No. 5, para. 46.

138 Shelton v. TuckeB64 US 479 at 488 (1960).

139 HKSAR v. Ng Kung Sil5 December 1999, FACC4/1999, para. 60 (CouFimdl Appeals, Hong KongR.
v. Oakes(1986) 1 SCR 103, pp.138-139 (Supreme Court oaGa).

140 5ee, for examplé)pen Door Counselling and Dublin Woman Well Ceaimd Others v. Ireland29 October
1992, Application No. 1423/88 and 142335/88 (Euesp€ourt of Human Rights), para. 73.
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For example, the Constitutional Court of South Kostruck down provisions prohibiting a

candidate from expressing an endorsement by d@gadlgarty on the grounds that the severity
of the restriction on free expression was dispropoate to the purpose of securing a
decentralisation of power and regional autonomy:

[Tlhe provision on review here conspicuously laekdalance between the conflicting legal
interests, as there is no reasonable proportiorgdétions between the benefit of the public
interest resulting from the prohibition of the picil party endorsement or recommendation and
the loss therefor&'!

In order to ensure that the laws comply with inéional law as embodied in Article 19(3) of
the ICCPR, any restrictions contained must be ewatliunder the three-part test set out
above. If a restriction is insufficiently clear,e®not address a recognised legitimate aim or is
not strictly necessary for such aim, it should treeaded or removed.

141 prohibition of Statements of Party Affiliation oélidates for Election to a Local Councd0 January 2003,
15-1 KCCR 7, 2001Hun-Ka4.
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APPENDIX 2: REGULATIONS FOR ADMINISTRATION OF NEWSPAPER
PUBLICATION (RANP)

Source:
http://english.mofcom.gov.cn/aarticle/policyreleaemmesticpolicy/200511/20051100893912.
html

Promulgated through Decree No. 32 of the Generahidistration of Press and Publication
of the People’s Republic of China, September 3052 take effect December 1, 2005

Chapter | General Provision

Article 1

These Regulations are formulated in accordancetiw#tiRegulations on Publication
Administration” promulgated by the State Councitlaalated laws and regulations for the
purpose of developing and promoting our countrg@spaper cause, standardizing and
strengthening newspaper publication.

Article 2
These Regulations shall apply to the newspapeigtubd) activities conducted in the territory
of the People's Republic of China.

Newspapers shall be published by publishing umsitstdished according to law. To publish
newspapers, a publishing unit must get approvéi®Press and Publication Administration,
national unified publication number and newspap#dilipation license.

The “newspaper” used in these regulations refeesjoloose-leaf publication with fixed
name, number of issues and format size and witrsr@ current events survey as the main
content that is continuously published at leastiesee a weak.

The “newspaper publishing unit” used in these ragohs refers to any newspaper office
established in accordance with relative provisioihthe State as approved by the Press and
Publication Administration. Where a legal persobljslnes a newspaper without setting up a
newspaper office the editorial department estabtidby the legal person for the newspaper
shall be deemed to be a publishing unit.

Article 3

Newspaper publication must adhere to Marxism-LenmiMao Zedong Thought, Deng
Xiaoping Theory and the important thought of “threpresentatives”, follow correct
guideline of public opinions and publication origtidn and persist in the principle of giving
first priority to the social benefits, achievingnabination of social benefits and economic
returns, leaning close to the practice, the maasdghe life, fostering a good atmosphere for
building socialism with Chinese characteristics andching the cultural life of the broad
masses of the people.

Article 4

The Press and Publication Administration shalldsponsible for the supervision and
administration of publishing activities nationwideake and implement plans for the total
number, structure and distribution of newspapetighing units nationwide and establish and
perfect supervision and management systems sumbngsrehensive quality assessment
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system for newspaper publication nationwide, annealspaper check and examination
system and newspaper publication withdrawal system.

The local press and publication administration depants at different level shall be
responsible for the supervision and administratibnewspaper publishing activities within
their own administrative areas.

Article 5
Newspaper publishing units shall responsible ferghblishing activities including editing
and publication.

Lawful publication activities of newspaper publistpiunits shall be protected by law. No
organization or individual shall illegally interewith, prevent or disrupt the publishing of
newspapers.

Article 6
The Press and Publications Administration shallamthe units and individuals who have
made contribution to the development and flourighohthe newspaper cause of the country.

Article 7

The social organization of the newspaper publisiidgstry shall carry out self-regulation in
conformity with the articles of association and enthe guidance of press and publication
administration department.

Chapter Il Establishment of Newspapers and Newspaper Publishing Units

Article 8

For establishment, a publishing unit shall meetftfiewing conditions:

(I) possessing a name different with that of amepexiting newspaper

(I) possessing a name and the articles of associat the publishing unit;

(1) possessing a sponsoring unit which is recegdiby the Press and Publication
administration of the State Council, and the compieagency at the higher level;

(IV) possessing a well-defined scope of business;

(V) possessing a registered capital of more th&an(8D yuan;

(VI) possessing an organizational structure whigets the needs of its scope of business and
editorial and publishing professionals conformiagjtialifications stipulated by the State;
(V) possessing a fixed premise located in theesagiministrative area of the sponsor;
(V1) possessing legal representative or majopoesible person who must be a Chinese
citizen permanently residing in Chinese territ@ayd

(IX) other requirements prescribed by the laws ahchinistrative regulations.

In addition to the conditions listed in the precedparagraphs, the approval of the
establishment of a publishing unit shall also adaeith the plan of the State for the total
number, structure and distribution of newspapetighing units.

Article 9

For a central department located in Beijing told&th newspaper or newspaper publishing
unit, the sponsoring unit shall apply to the Prass Publication Administration for approval
after getting approval from the host unit.



For the Chinese People’s Liberation Army and then€e People’s Armed Police Forces to
establish a newpaper and a publishing unit, thesming unit shall make an application to
the Press and Publication Bureau of the PropagBe@artment under the General Political
Department; the said bureau shall upon examinatnshconsent, submit it to the Press and
Publication Administration under the State Coufailexamination and approval.

For other department to establish a newspaper @pitsping unit, after approved by its host
unit, the sponsoring unit shall make an applicatmpress and publication administration
department the province, autonomous region or nipality where it is located; the said
publication administration department shall, uprargination and consent, submit it to the
Press and Publication Administration under theeSauncil for examination and approval.

For two or more than two units to establish a nepsp, there must be a major sponsoring
unit that shall make application.

The major sponsoring unit of a newspaper shall fgbardinate unit of its host unit; the
publishing unit of a newspaper shall be locateti@tsame area of the major sponsoring unit.

Article 11

For establishment of a newspaper and a newspapésing unit, the sponsoring unit shall
make an application with the following materials:

() a “Form of Application for Newspaper Publicatiop

(I certificates about the qualification and cortgree of the sponsoring unit and host unit;
(1) the resume, identification documents and pssional qualification certificates of the
proposed legal representative or major responp#aigon of the newspaper publishing unit;
(IV) qualification certificates of editorial and plishing professionals

(V) relative certificate documents about the sosii@ed amount of the fund used for
newspaper publishing

(VI) the articles of association of the publishungt;

(V) certificate of premise used,

(V1) feasibility study report on newspaper pubiisg.

Article 12

The Press and Publication Administration underStege Council shall make a decision of
approval or disapproval within 90 days from theedaitreceipt of the application for the
establishment of a newspaper and publishing umit,paess and publication administration
department of the province, autonomous region ariapeality shall inform the sponsoring
unit of the decision in written form; reasons sluelgiven where a decision of disapproval is
made.

Article 13

The sponsoring unit establishing a newspaper goathrough the formalities of registration
within 60 days from the date of receipt of the mi@ation on the approval decision of the
Press and Publication Administration.

() The sponsoring unit shall take the approvaluoents to press and publication
administration department of the province, autonesn@gion or municipality where it is
located to obtain a “Registration Form of Newspdpablication” and fill it. After examined
and signed by the host unit, the form shall be stibdhto press and publication
administration department of the province, autonesn@gion or municipality where it is
located



(IN The “Registration Form of Newspaper Publicatiehall have five copies. Each of them
shall be held by the publishing unit, sponsoring, st unit and press and publication
administration department of the province, autonesn@gion or municipality where it is
located; the last copy shall be submitted by pagsspublication administration department
of the province, autonomous region or municipaktshin 15 day to the Press and Publication
Administration under the State Council for record.

(1) After examining the “Registration Form of Newaper Publication” as correct, press and
publication administration department of the praeinautonomous region or municipality
shall issue “Newspaper Publishing License” to ghensoring unit within 10 days and list the
newspaper into the national unified publication bem

(IV) The sponsoring unit thus shall apply to thenaustrative department for industry and
commerce for a business license on the basis ajiSRation Form of Newspaper
Publication”.

Article 14

The sponsoring unit of a newspaper shall go thrabhgHormalities of registration within 60
days from the date of receipt of the approval daeninfrom the Press and Publication
Administration; otherwise, the approval documerit kg invalid, and the registration
department would refuse its registration and tlespring unit shall return the approval
documents back to the Press and Publication Adtréiisn.

Where a newspaper publishing unit has not publistigthewspaper within 90 days from the
date of registration, the Press and Publication idistration shall revoke the “Newspaper
Publishing License” and the original publicatiomradistration department shall cancel the
registration.

Where the situation listed in the preceding panalgtia due to force majeur or for other
justified reasons, the publishing unit may applytess and publication administration
department for an extension of the said time limit.

Article 15

A newspaper office shall satisfy the requisite ¢bods of a legal person, obtain the
qualifications of a legal person through verificatiand registration, and undertake civil
liabilities independently with all its legal persproperty.

The editorial department does not have the quatibos of a legal person, and its civil
liabilities shall therefore be undertaken by itersgoring unit.

Article 16

Where a publishing unit changes its name, cartig¢snerger or separation, changes its capital
structure or publishes a new newspaper it shathgmugh the procedures of examination,
approval and registration in accordance with tlaigions of Articles 9 to Article 13 of these
Regulations.

Article 17

Where a newspaper changes its name, sponsoringrusoimpetent agency at the higher
level, number of issues or scope of businessait gb it shall go through the procedures of
examination, approval and registration in accordamith the provisions of Articles 9 to
Article 13 of these Regulations.
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Where a newspaper changes its number of issueByéise and Publication Administration
can entrust press and publication administratiggadenent of the province, autonomous
region and municipality to make examination andrapgl.

The scope of business used in these regulatiohgdex the aim and the language used.

Article 18

Where a newspaper changes its size, its publishirigshall, upon examination and content
of its sponsoring unit, apply for approval of tHenge to press and publication
administration department of the province, autonasn@gion or municipality where it is
located

Article 19

Where a newspaper publishing unit changes its addtiee legal representative or major
responsible person or the printing unit, it unélshupon examination and content of its
sponsoring unit, be registers with press and patitio administration department of the
province, autonomous region or municipality wherie located within 15 days.

Article 20

Where a newspaper suspends for more than 20 sixecdsays, the publishing unit shall go
through the suspension formalities with press araigation administration department of
the province, autonomous region or municipality wehieis located and explain the reason
and period of the suspension.

The suspension period of a newspaper should neeext80 days. If there is no normal
publication for more than 180 days the Press afdidation Administration shall revoke its
“Newspaper Publishing License”, and press and patin administration department of the
province, autonomous region and municipality sbaticel the registration.

Article 21

Where a newspaper publishing unit terminates idipling activities, it shall, upon
examination and content of its sponsoring unitthgough registration of cancellation at press
and publication administration department of thevprce, autonomous region or

municipality where it is located, which shall makeeport to the Press and Publication
Administration under the State Council for the melco

Article 22

The publishing unit established with the same nahtke newspaper cancelled shall be
cancelled at the same time and shall go througktragon of cancellation at the
administrative department for industry and commevhere the original registration was
conducted

The cancelled newspaper and its publishing unitilshieo longer conduct publishing and
business activities with the same name.

Article 23

For central newspaper publishing units to estalaislewspaper group, the approval should be
given by the Press and Publication Administratfonjocal central newspaper publishing

units to establish a newspaper group, applicateosubmitted to press and publication
administration department of the province, autonesn@gion and municipality where they
are located and upon examination and content reghdotthe Press and Publication
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Administration for approval.

Chapter I11 Publishing of Newspapers
Article 24

Newspaper publishing shall adopt a system of éditesponsibility to ensure that the
contents of the newspapers conform to the provsajrihe State laws and regulations.

Article 25

No newspaper shall contain the contents which erkilpited by the “Regulations on
Publication Administration” and other laws and regions or by the State.

Article 26
Newspaper must adhere to the principle of realralyebjective and just and should not
contain false contents inconsistent with the facts.

Where the lawful rights and interests of a citizetegal person or some other organizations
are infringed upon due to the false and untrutbéuitents of a newspaper, its publishing unit
shall make public corrections, eliminate the effeand bear civil liabilities according to law.

Where the lawful rights and interests of a citizeiiegal person or some other organizations
are infringed upon due to the false or untruthfiltents of the report published in a
newspaper, the party concerned shall have the tagteiquire to make corrections or make a
reply, and the relevant publishing unit shall psiblihe corrections or reply in its newspaper;
in case of refusal to make publication, the paoiyoerned may bring a suit in a people's
court.

The corrections or reply to the false and untrdtbéumtents of the report shall be published in
the latest issue of the newspaper after the mistateefound and on the same position where
they are found.

Where the public benefits are infringed upon duth&ofalse or untruthful contents of the
report published in a newspaper, the Press andcBtibh Administration or the press and
publication administration department of the preeinautonomous region and municipality
can instructed the publishing unit to make coroei

Article 27

Any newspaper shall abide by relative regulatiohgnvcarries or reprinted the contents with
relation to the important State policy, nationadl aeligion affairs, diplomacy, military and
secrecy of the State.

For any newspaper to reprint and abstract confemtsthe Internet, the contents must be
verified according to relative provisions; the witdsvhere the contents are unloaded and the
date when they are loaded must be marked in obyiosision.

Article 28
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For newspaper to carry news report, the real ndrtteecauthor must be clearly indicated.

Article 29
The quality of newspaper publishing shall meetrthgonal and industrial standards; the
language the newspaper uses shall accord withvelatovisions of the State.

Article 30

The newspaper publishing shall accord with thesteged items in the “Newspaper
Publication License”; change of the registered gesimall be applied for approval or go
through recording formalities.

Article 31

Each issue of the newspaper shall be marked withwimg edition records on a fixed
position when published:

() Name of the newspaper;

(I Names of the publishing unit, sponsoring wamd host unit;

(111 Consecutive national unified publication nuetb

(IV) Name of the editor-in-chief (director general)

(V) Publication date, general issue number, paayed series;

(VI) Address, telephone and zip code of the pubighunit;

(VII) Price of the newspaper (extra shall be manktth “free to read”);

(VIII) Name and address of the printing unit;

(IX) Number of advertising business license;

(X) Other marks with relation to public benefitsindustrial standards as stipulated by the
sate.

Article 32

One consecutive national unified publication numdrdy can be used by one newspaper and
cannot be use for the publication of different neaysers.

For the publication of a newspaper in differentieds (languages) such as local edition,
minority nationality language edition and foreigmguage edition, the application formalities
shall be gone through as for creating a new nevespap

Article 33
One newspaper cannot be published with differemtssi
All the pages of a newspaper shall be issued asotevand cannot be issued respectively.

Article 34

The special page or special issue of a newspapéragitord with the aim and business scope
of the newspaper; the headline characters of teei@page or special issue shall not be
larger than the name of the newspaper.

Article 35
In addition to normal issues, extra issue can ldighed. Application formalities for extra
issues shall be gone as changing the number @&fdssu

The contents of extra issue shall accord with tng@ress scope of the newspaper; the size,

language, range of distribution and number of coplaall accord with the main newspaper;
the extra newspaper shall be issued along witimidie@ newspaper.
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Article 36
Newspaper publishing unit can issue extra for irtgrdrevents; the extra issue shall be
market with “Extra” on the head and cannot be mligld for more than 3 consecutive days.

The publishing unit that issues extra shall regisiién the press and publication
administrative department of the province, autongsn@gion and municipality where it is
located and submit all the sample copies of theaex@wspapers within 15 days after
publishing.

Article 37

A publishing unit should not sell, lease or trangie name and the edition number, name and
edition layout of its newspaper; and should notlJéransfer, lease and sell the “Newspaper
Publication License”.

Article 38
For publishing advertisement, the characters ofv&tisement” shall be market on the
distinct position of the newspaper; advertisemantutd not be published in the form of news.

For newspaper to cover advertisement, relativeficaties should be checked according to
laws and administrative regulations; the contehth® advertisement shall be verified,;
pernicious, false and illegal advertisement idédishould not be published.

Advertisement business of a newspaper shall béddno advertisement service and
advertisement agency within the authorized legappeand should not be involved in the
news gathering, editing and other publishing ati#igiof the newspaper.

Article 39

A newspaper publishing unit should not cover anyapte news in the newspaper.

A newspaper publishing unit and its staff shoultlus® news coverage to seek irregular
profits for themselves, and should not ask for acckept any property or other benefit from
the covered or the interested person.

Article 40
The editorial and publishing operations of a neysgpanust be divided with the business
operation.

The editorial and publishing department and it stsould not get involved in the business
activities with relation to the newspaper distribotand advertisement; the business
department and its staff should not get involvethencovering and editing works.

Article 41

The editorial and publishing persons of a newspgapélishing unit who conduct news
gathering activities must hold press card verified issued by the Press and Publication
Administration under the State Council and foll@ative provisions of the “Measures for
Management of Press Card” formulated by the Pred$Pablication Administration.

Article 42

Based on the demands of news gathering, a newspapkshing unit can establish press
stations in accordance with the “Measures for Managnt of Press Card” formulated by the
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Press and Publication Administration to conducsgrctivities.

Article 43

Newspaper publishing unit should not conduct bissraetivities through illicit competition

or with illicit form, and should not apportion diktution of newspapers by taking advantages
of its power.

Article 44
Newspaper publishing units shall submit statisfiata to the press and publication
administration department according to the staidaws and regulations of the State.

Newspaper publishing units shall cooperate withpiiglication distribution data
investigation body certified by the State to cortdneestigation on the distribution number
of newspapers and provide real data on hewspagteibdition.

Article 45

Newspaper publishing units shall send free sammbées to the National Library of China,
China Library of Editions, the Press and Publica#ta@ministration under the State Council
and the press and publication administration depants of the provinces, autonomous
regions and municipalities they are located.

Chapter IV Supervision and M anagement

Article 46
The supervision and management of newspaper pirgisictivities shall be conducted under
territorial principle.

The press and publication administration departmehthe provinces, autonomous regions
and municipalities shall be responsible for theesuision and administration of newspaper
publishing activities within their own administnati areas accordance to law, including
registration, annual inspection, quality assessraedtadministrative penalty.

Other local press and publication administratiopasttments shall be responsible for the
supervision and administration of newspaper publgshinits and their newspaper publishing
activities within their own administrative areas.

Article 47
Newspaper publication management shall carry owspaper re-reading system, quality
assessment system, annual inspection system asglgiedf competency management system.

Newspaper publishing units shall submit writtenomtmn newspaper publishing activities to
the press and publication administration departmaatording to the provision of the Press
and Publication Administration under the State @iun

Article 48

The Press and Publication Administration underStaege Council shall be responsible for the
re-reading of national newspapers. Local presspaiication administration departments at
different level shall be responsible for the rediag of the newspapers published in their own
administrative areas. The press and publicationradtration departments at lower level

shall submit report on re-reading to the presspadication administration departments at
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higher level.

The host units shall re-read the newspapers uhdérdontrol and submit re-reading reports
to the press and publication administration depamntswhere they are located regularly.

Newspaper publishing units shall establish newspagaeling and assessment system and
prepare reading and assessment report regulaypiiéss and publication administration
departments can read and inspect the reading aedsamsent reports of the publishing units at
any time based on the requirements for management.

Article 49

The Press and Publication Administration underStege Council shall formulate the
comprehensive assessment system for newspapestgogliquality to conduct overall
assessment on the publishing quality.

In case the results of the quality comprehensigesmsnent on a newspaper shows that the
guality of the newspaper fails to reach the defisiathdard or cannot maintain normal
publishing activities, the Press and Publicatiomixdstration under the State Council shall
revoke its “Newspaper Publishing License” and #gistration with the press and publication
administration department of the province, autonesnegion and municipality it is located
shall be cancelled.

Article 50

The press and publication administration departmehthe provinces, autonomous regions
and municipalities shall conduct annual verificatamnd examination to the newspaper
publishing units located in their administrativeas. The contents of annual verification and
examination shall include newspaper publishing and the registered items of the
newspapers they published, publishing qualityasitun of the observance of disciplines and
law, management of press cards and press stations e

Article 51

Annual verification and examination shall be cortddcaccording to the following procedure:
(I) A newspaper publishing units shall submit ariragdf-examination report and fill in the
unified “Newspaper Publishing Annual ExaminationrRat” printed by the Press and
Publication Administration under the State Courdfiter verified and sealed by the
sponsoring and host units, the self-examinatioomteplong with 30 sample copies
consecutively published before the date of exanunato the press and publication
administration department of the province, autonasmregion and municipality where it is
located.

(I) The press and publication administration dépant of the province, autonomous region
and municipality shall conduct verification and exaation of the self-examination report,
the “Newspaper Publishing Annual Examination Fofraad other data and materials
submitted by the publishing unit.

(11N If a publishing passes the examination as tingehe defined standard, the press and
publication administration department of the pre@nautonomous region and municipality
shall stamp the annual examination seal on the ‘9geywer Publishing Annual Examination
Format”. Once the Format stamped, the publishingsinall go on its newspaper publishing
activities.

(IV) The press and publication administration dépaint of the province, autonomous region
and municipality shall submit an annual examinatigport to the Press and Publication
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Administration under the State Council within 3¢slafter completing the newspaper
publishing annual examination.

Article 52

Under one of the following circumstances, the aheqamination shall be deferred:

() in the process of rectifying and reform witlarprescribed time limit of stopping
publishing;

() being found of unlawful practice constitutipgnalty;

(1) with host and sponsoring units’ failure tophement their responsibility for management
leading confusion in management of the newspapaighing;

(IV) on suspicion of other illegal acts ought tofogher verified.

The deferring period of the annual examination|diedecided by the press and publication
administration department of the province, autonasne@gion and municipality and be
submitted to the Press and Publication Adminigiratinder the State Council for record.
After the deferring period, the annual examinasball be recovered in accordance with
Article 50 and Article 51 of these Regulations.

Article 53

Under one of the following circumstances, the ahedamination should not be passed:

() violating law but refusing to rectify after gy investigated and prosecuted or without
obvious results of rectification;

(I failure to meet the standard defined for psbing quality for long time;

(11N in insolvency because of worsening operation;

(IV) already unable to meet the conditions presatim Article 8 of these Regulations.
Failing to pass the annual examination, the puisigshnit's “Newspaper Publishing License”
shall be revoked by the Press and Publication Athtnation under the State Council and the
registration shall be cancelled by the press amdigation administration department of the
province, autonomous region and municipality wheiglocated.

Failing to pass the annual examination, the newepapblishing unit shall stop publishing
newspaper starting from the next years.

Article 54

After being stamped with the annual examination, ska “Newspaper Publishing License”
can be used continuously. For relative departmeng® through formalities of newspaper
publishing, printing and distribution, the “Newsgaublishing License” without annual
examination seal cannot be used.

Where any newspaper publishing unit does not ppatie annual examination and still refuse
to participate under ask, the Press and Public&tmninistration under the State Council
shall revoke its “Newspaper Publishing License] #imee press and publication administration
department of the province, autonomous region amdicipality where it is located shall
cancel its registration.

Article 55
Organs in charge of the examination can publidizerésults of the annual examination to the
society.

Article 56
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Professionals involved in newspaper publishinglshakt the occupational requirements for
press publication prescribed by the State.

Article 57
The director general and editor-in-chief of a neaysr publishing unit shall meet the
occupational requirements prescribed by the State.

The director general and editor-in-chief of a neaysr publishing unit shall take part in the
occupational training organized by the press ardigation administration department.

The new director general and editor-in-chief okeavapaper publishing shall accept
occupational training and pass the examinationrbdtke their positions.

Chapter V Legal Liabilities

Any newspaper publishing unit that violates thesguRations shall be imposed on following
administrative countermeasures by the press anlicptibn administration department based
on the actual situation:

() circulating notice of warning;

(I circulating notice of criticism

(111) order to make public self-criticism;

(IV) order to rectify;

(V) order to stop publishing and distributing thewspaper;

(VI) order to retract the newspapers;

(VII) oder the sponsoring and host units to suerthe publishing unit’s rectification.

The notice of warning shall take the unified fortipslated by the Press and Publication
Administration under the State Council and be setite law-breaking newspaper publishing
unit by the Press and Publication Administratiodemthe State Council or the press and
publication administration department of the praeinautonomous region and municipality
where it is located, with a copy sent to the spdngaand host units of the newspaper
publishing unit.

The administration measures prescribed in thislartan be used in combination.

Article 59

Without approval, any unauthorized establishmertryr activity to engage in the
unauthorized publication, or to forge or countérfieé name of a publishing unit, or of a
newspaper to publish newspaper, shall be punishaddordance with Article 55 of “the
Regulations on Administration of Publication”.

Article 60

Publishing newspapers which contain the conteriipited by “the Regulations on
Administration of Publication”, other laws and réagions or provisions of the State shall be
punished in accordance with Article 55 of “the Riagjons on Administration of
Publication”.

Article 61
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Newspaper publishing unit that breaks Article 3Thafse regulations shall be punished in
accordance with Article 60 of “the Regulations ogindinistration of Publication”.
Newspaper publishing unit that permit or acquiesadvertisement operators to engage in
the publishing activities including covering andtied) shall be punished in accordance with
the preceding item.

Article 62

A newspaper publishing unit that commits one offtilewing acts shall be punished in
accordance with Article 61 of “the Regulations odin#inistration of Publication”.

(I) A newspaper publishing unit fails to follow $eregulations to go through the formalities
of examination and approval of change of its namexger or separation, change of its capital
structure, publishing new newspapers;

(I1) A newspaper fails to follow these regulatiango through the formalities of examination
and approval of changes at its name, sponsorirtghast unit, number of issues, scope of
business and size;

Article 63

Where any newspaper publishing unit commits orth@following acts, the Press and
Publication Administration under the State Councithe press and publication department of
the province, autonomous region and municipaligligiive a warning and impose a fine of
no more than RMB 30,000 yuan:

() failing to follow Article 19 of these regulatis to report for record the changes of address,
or legal representative or major responsible persoprinting unit;

(I failing to follow Article 20 of these regulatns to report for record the suspension of
publishing;

(1) covering false or inaccurate reports harmpublic interests and refusing to implement
the rectifying order of the press and publicatidmanistration department;

(IV) failing to carry the real name of the authdnem cover report on the newspaper;

(V) covering or abstracting relative articles agaiArticle 27 of these regulations;

(VI) failing to carry editorial record of the newsgper according to Article 31 of these
regulations;

(V) publishing several editions of newspapershwatsingle number against Article 32 of
these regulations;

(VIII) publishing different editions of newspapearsdistributing some pages respectively
against Article 33 of these regulations;

(IX) violating the provisions of these regulatiams publishing special page, special issue,
additional issue or extra;

(X) failing to mark the word “advertisement” on thistinct position when covering
advertisement or covering advertisement in news for

(XI) covering payable news or violating other psiuns of Article 39 of these regulations;
(XII) conducting business activities through ilticompetition or imposing distribution with
power against Article 43 of these regulations.

Article 64

Any news gathering persons of a hewspaper pubtisinit that violates related provisions on
Press Card shall be punished in accordance wittMeasures for Administration of Press
Cards” formulated by the Press and Publication Adstiation under the State Council.

Article 65
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Any newspaper publishing unit that violates relgteavisions on press stations shall be
punished in accordance with the provisions of Medsures for Administration of
Newspaper Press Stations”;

Article 66

Any administrative punishment on a newspaper phioigs unit shall be noticed to the
sponsoring and host units of the newspaper antde@mnounced to the public through
media.

Where administrative punishment is imposed on aspeywer publishing unit, the press and
publication administration department shall recomdigs sponsoring unit or host unit to
give administrative sanction to the direct and megsponsible persons or dismiss them.

Chapter VI Supplementary Provisions

Article 67

These regulations also apply to other individuajgehpublications possessing national
unified consecutive publication number with non-sestories as the major contents or with
publishing period over one week.

Article 68

The Provisional Regulations for Administration oéWspaper Publication promulgated by
Press and Publication Administration under theeSEauncil shall be repealed
simultaneously when these regulations come intecéffe. Other prior provisions on the
administration of newspaper publication activiséipulated by the press and publication
administration department that may have confli¢hwhese regulations shall subject to these
regulations.

Article 69
These Regulations shall be effective on Decemb2005.
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APPENDIX 3: REGULATIONS FOR ADMINISTRATION OF PERIODICAL
PUBLICATION (RAPP)

Wednesday, November 30, 2005 Posted: 10:44 BJT(G2A#) CAITEC
http://english.mofcom.gov.cn/aarticle/policyrele@senesticpolicy/200511/20051100914998.
html

Promulgated through Decree No. 31 of the Generahidistration of Press and Publication
of the People’s Republic of China, Sep 31, 2005ke effect 1 December 2005

Chapter | General Provision

Article 1

These Regulations are formulated in accordancetiwi#tiRegulations on Publication
Administration” promulgated by the State Councitlaalated laws and regulations for the
purpose of developing and promoting our countrggqulical cause, standardizing periodical
publication activities and strengthening the adstration of periodical publication.

Article 2
These Regulations shall apply to periodical pubtiglactivities conducted in the territory of
the People's Republic of China.

Periodicals shall be published by publishing uegtablished in accordance with laws. To
publish periodicals, a publishing unit must getrappl of the General Administration of
Press and Publication, and have national unifiddigation serial number and periodical
publication license.

The “periodical” used in these regulations, aldtedamagazine, refers to serial book form
publication that have fixed name, numbered in segeevith volume, periodical, or year,
season, month, and published according to a ceryaie period.

The “periodical publishing unit” used in these riedions refers to any periodical office
established in accordance with relative provisioithe State, and approved by the General
Administration of Press and Publication. Wheregalgerson publishes a periodical without
setting up a periodical office, the editorial depsent established by the legal person shall be
deemed to be a publishing unit.

Article 3

Periodical publication must adhere to Marxism-Lé&nm Mao Zedong Thought, Deng
Xiaoping Theory and the important thought of “threpresentatives”, follow correct
guideline of public opinions and publication origtidn and persist in the principle of giving
first priority to the social benefits, achievingnebination of social benefits and economic
returns, spread widely and gather scientific, tetdgical and cultural knowledge that is good
for promoting national quality, economic developmand social improvement, and
developing Chinese national splendid cultural, psong the exchange of international
cultural and enrich masses’ spiritual and cultiifal

Article 4
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Periodical is issued by public or inside.

Inside published periodicals can only be publisimeaih appointed range, must not be
published or displayed openly in the society.

Article 5

The General Administration of Press and Publicaisorsponsible for the supervision and
administration of periodical publication activitinationwide, make and implement plans for
the total number, structure and distribution ofigdical publication nationwide and establish
and perfect supervision and management rules sichmprehensive quality assessment
rules for periodical publication, annual periodichkeck and examination rules and periodical
publication withdrawal mechanism rules.

Local administrations of press and publicationitietent levels are responsible for the
supervision and administration of periodical pudtion activities within their own
administrative areas.

Article 6
Periodical publication units are responsible far plublishing activities including editing and
publication.

Lawful publication activities of periodical publisiy units shall be protected by law. No
organization or individual shall illegally interewith, prevent or disrupt the publishing of
periodicals.

Article 7

The General Administration of Press and Publicatisimall reward the units and individuals
who have made outstanding contribution to the dgraknt and flourishing of the periodical
cause of the country.

Article 8

The social organization of the periodical publighindustry shall carry out self-regulation
management in accordance with the regulations uhdeguidance of the General
Administration of Press and Publication department.

Chapter |l Establishment of Periodicals and Periodical Publishing Units

Article 9

For establishing periodicals or periodical publighunit, following requirements should be
met:

(I) possessing a name different from the namesh&raexiting periodical

(I) possessing a name and regulations of peribgighlishing unit;

(1) possessing an administration or sponsor wisctecognized by the General
Administration of Press and Publication ;

(IV) possessing a definite scope of periodical fmation business;

(V) possessing a registered capital of more th&an(8 yuan;

(VI) possessing an organizational structure whigets the needs of periodical publication
activities and editorial professionals having tlhldications stipulated by the State;

(VII) possessing a fixed premise located in theesaiministrative area of the sponsor;
(VIII) possessing legal representative or majopoesible person who must be a Chinese
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citizen permanently residing in Chinese territ@gd
(IX) other requirements prescribed by the laws athehinistrative regulations.

In addition to the requirements listed in the pddcg paragraphs, must accord with the
overall plan of the State for the total numbemyaiure and distribution of periodicals and
periodical publishing units.

Article 10

For a central department located in Beijing tolai&h periodical or periodical publishing
unit, the sponsor shall apply to the General Adstiation of Press and Publication for
approval after getting the approval of the sponsor.

If the Chinese People’s Liberation Army and ther@se People’s Armed Police Forces
establish a periodical and periodical publishing,uhey shall submit the application to the
General Administration of Press and Publicationdjoproval after the verification and
approval of Bureau of Press Publication of the Rgamda Department under the General
Political Department

For other department to establish a periodical@raishing unit, after approved by the
administration department, the sponsor shall makapglication to the press publication
administrations department of the province, autamasiregion or municipality directly under
the Central Government where it is located; thd pablication administration department
shall, upon examination and approval, submit theonGeneral Administration of Press and
Publication for examination and approval.

Article 11
For two or more units to establish a periodicaktbgr, a major sponsor must be chosen for
making the application.

The major sponsor of a periodical shall be a subatd unit of its competent department; the
periodical publishing unit shall be located at siaene area where the major sponsor is.

Article 12

For establishment of a periodical and a periogicdlishing unit, the sponsor of periodical
publication unit shall make an application with tbowing materials:

(I) “ Application Form for Periodical Publicatioriilled according to the requirements;

(I1) certificates for qualifications of the compatelepartment and the sponsor;

(1) the resume, identification documents and pssional qualification certificates of the
proposed legal representative or major responp#aigon of the periodical publishing unit;
(IV) certificates for qualifications of editoriahd publishing professionals

(V) related certificate about the sources and arhotithe fund used for periodical;

(VI) the regulations of periodical publishing unit;

(V) certificate of premise used,

(VIII) feasibility study report on periodical pubétion.

Article 13

The General Administration of Press and Publicasioall make a decision of approval or
disapproval within 90 days at the receipt of thpliaption for the establishment of a
periodical or periodical publishing unit, and infothe sponsor directly, or through the press
publication administrations of the province, autmioais region or municipality, the decision
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in written form; reasons shall be given where agiee of disapproval is made.

Article 14

The periodical sponsor shall go through the regjisin formalities within 60 days at the
receipt of the approval decision of the General Ausiration of Press and Publication.

(I) The sponsor shall go to the Press and Pubdicatepartment of the province, autonomous
region or municipality where it is located by th@peoval documents to obtain a “Registration
Form of Periodical Publication” and fill it in fiveame form. After examined and signed by
the competent department, the form shall be subdit the press and publication
administrations of the province, autonomous regiomunicipality directly under the Central
Government where it is located. And the said adstriations shall submit the Periodical
Publication Form to the General Administration o&$3 and Publication for record with 15
days.

(I For the periodicals published openly, intefaaal standard serial number shall be
obtained from ISSN China Center, and bar code #8amCode Center of the General
Administration of Press and Publication. .

(111) After examining the “Registration Form of Redical Publication” as correct, the press
and publication administration of the province,can@mous region or municipality directly
under the Central Government shall issue “Periddiodlication License” to the sponsor
within 10 days

(IV) The sponsor thus shall go through registrafmmmalities in industrial and commercial
administrations by Periodical Publication Licensd abtain business license in accordance
with law.

Registration Form of Periodical Publication is kepparately by periodical publication unit,
the sponsor, the competent department and the anelssublication administration of the
province, autonomous region and municipality diseahder the Central Government.

Article 15

If the sponsor of a periodical publication do nottgrough the registration formalities within
60 days at receipt of the approval document isbyetie General Administration of Press
and Publication; the approval document will be lidvautomatically, and the registration
department would refuse its registration and tlwnspr shall return the approval documents
back to the General Administration of Press andiafion.

Where a periodical publishing unit does not pulgéhny periodical within 90 days from the
date of registration, the “Periodical Publicatiandnse” is revoked by the General
Administration of Press and Publication and thecedlation is registered by the original press
publication administration where the registratismiade.

Where the circumstances listed in the precedinggvaph is due to force majeure or for other
justified reasons, the periodical publishing ungynapply to the original press publication
administration where the registration is made kdeesion..

Article 16

A periodical office shall satisfy the requisite ditions of a legal person, obtain the
gualifications of a legal person through verificatiand registration, and undertake civil
liabilities independently with all its legal persproperty.
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The periodical editorial department does not haeequalifications of a legal person, and its
civil liabilities shall therefore be undertakeniktg/sponsor.

Article 17

Where a periodical publishing unit changes its nazagies out merger or separation,
changes its capital structure or publishes a neiedglieal it shall go through the procedures
of examination, approval and registration in acaaa® with the provisions of Article 10 to
Article 14 of these Regulations.

Article 18

Where a periodical changes its name, sponsor, demipgepartment, registration area,
business range or number of issues, it shall guutir the procedures of examination,
approval and registration in accordance with tlowigions of Articles 10 to Article 14 of
these Regulations.

Where a periodical changes its number of issuesG#meral Administration of Press and
Publication can entrust the press publication admation of the province, autonomous
region and municipality directly under the Centealvernment to make examination and
approval.

The scope of periodical business in terms of thegelations includes the aim and the
language used.

Article 19

Where a periodical changes its size, or its legpitasentative or major responsible person
change its address within the same registratios, ésepublishing unit shall, upon the
examination and approval of its sponsor, regisierdcord within 15 days to press and
publication administration of the province, autormus region or municipality where it is
located

Article 20

Where a periodical publishing unit suspends pubboait shall go to press publication
administration of the province, autonomous regiomanicipality for record and give
reasons and term limit.

A periodical publishing unit suspends publicationstnot exceed one year. If any periodical
publishing unit suspends publication for more tbae year, its Periodical Publication
License shall be cancelled by General AdministratibPress and Publication, and its
registration shall be nullified by the press antlpation administration of the province,
autonomous region or municipality directly undex @entral Government where it is located.

Article 21

Where a periodical publishing unit terminates iblshing activities, upon the examination
and approval of its competent department, its sposisall go through cancellation
formalities at the press and publication adminigiraof the province, autonomous region or
municipality directly under the Central Governmeitere it is located, and the said
administration shall make a report to the Genedrhhistration of Press and Publication for
the record.

Article 22
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For periodical cancellation registration, the pdigal publishing unit established with the
same name of the periodical cancelled shall beedkeucat the same time and shall go
through registration of cancellation at the indias@nd commercial administration where the
original registration was conducted

The cancelled periodical and its publishing unistmot conduct publishing and business
activities with the same name any longer.

Article 23

For central periodical publishing units to estdbksperiodical group, the approval should be
given by the General Administration of Press anbliation; for local periodical publishing
units to establish a periodical group, applicatersubmitted to the press and publication
administration of the province, autonomous regiod aunicipality directly under the Central
Government where they are located, and upon thmiexséion and approval, reported to the
General Administration of Press and Publicationgfoproval.

Chapter 111 Publishing of Periodicals

Article 24
Periodical publication shall adopt the rules edtoesponsibility to ensure that the contents of
the periodicals conform to the provisions of théoreal laws and regulations.

Article 25
No periodical shall contain the content which isipbited by the “Regulations on Publication
Administration” and other laws and regulations pittee State.

Article 26

Where the lawful rights and interests of a citizeiiegal person or some other organizations
are infringed upon due to the false and untrutbduitents of a periodical, its publishing unit

shall make public corrections, eliminate the efieand bear civil liabilities according to law.

Where the lawful rights and interests of a citizeiiegal person or some other organizations
are infringed upon due to the false and untrutbduitents of a periodical, the person
concerned has the right to ask the periodical phliig unit to make corrections or reply to
the charge. Periodical publishing unit shall publian the latest periodical, and if it refuses
to make the publication the person concerned miag lar lawsuit to the People’s Court.

Where the content published in a periodical istngt, unfair or harms public interests, the
General Administration of Press and Publicatiopreiss and publication administration of
the province, autonomous region and municipalitgctly under the Central Government can
instruct it to make corrections.

Article 27

The periodical shall go through record formalifiesiccordance with record management
rules for important topic while carrying the corttehimportant topic relating to national
safety, society stability and etc.

Article 28
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The periodicals published openly must not reprirgxiract the content from the restricted
publications.

For any periodical to reprint and abstract contéwis the Internet, the contents must be
verified according to relative provisions; the wishsddress where the contents are unloaded
and the date when they are loaded must be markalavious position.

Article 29

Any periodical publishing unit launches a coopemapublication project with publishing
organs abroad shall be approved by the General didiration of Press and Publication. The
concrete measures will be stipulated later.

Article 30
The quality of periodical publication shall meeg thational and industrial standards; the
language the periodical uses shall accord withivelgrovisions of the State.

Article 31
The periodical shall carry following imprint on thack cover or copyright page: the name of
the periodical, competent administration, the spornsublishing unit, printing unit,

distributing unit, publication date, name of editerchief ( chief compiler) , range of

distribution, price, uniform serial publication nbar in the State, number of advertisement
business license and etc.

The periodical that obtains international standamdal number shall also print the said
number.

Article 32
The periodical shall carry its name, the sequentiahber of year, month, issue, volume and
etc., and total number of issues must not replaeetimber of year, month and issue.

Other word marks on the front cover must not bareleand larger than the name of the
periodical.

The foreign name of the periodical shall be traeslairectly from Chinese name. The
Chinese name must be printed on the front covélteoperiodicals in foreign language and
languages of national minorities together withriaenes in foreign or minority languages.

Article 33
One uniform national serial number can only be dsedne periodical accordingly, must not
be used for different edition of periodicals.

Publishing different edition of periodicals shad#l beemed to create a new periodical and need
to go through examination and approval formalities.

Article 34
In addition to common issue, periodical publishimgt can publish supplement. Two
supplements can be published for one periodicalyeyear.

Periodical publishing unit should make clear in gipglication report about article catalogue,

impression, price, publication time and printingtuwith the examination and approval of its
competent administration, the application shaltdported by its sponsor for examination and
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approval to the press and publication administratiof the province, autonomous region or
municipality directly under the Central Governmdrur the approval, one time supplemental
issue license shall be issued.

The content of the supplemental must accord withrtass range of the periodical. The

format and distribution range must be as the saskeaperiodical. Besides the issue record
listed in Article 31 of theses regulations, theament shall also set up and print the number
of supplement license and print the name of theogeal and “supplement” on the front

cover.

Article 35

The one-volume edition of the periodical shall loeiod in original publication order. No one
can lay out the content of the periodical sepayaiéte word “one-volume edition” should be
marked in a conspicuous position on the front cover

If any periodical is given administrative punishrhbg press and publication administration
for any illegal content, relative articles of tipisriodical must not be brought into one-volume
edition.

The periodical that the registration is cancellagstmot be made into one-volume edition.

Article 36

A periodical publishing unit must not sell, leasdransfer its name and the edition number,
name and edition layout of its periodical; and mtlend, transfer, lease and sell the
“Periodical Publication License”.

Article 37

While using its periodical to develop its advenmisnt business, the periodical publishing unit
must abide by the provisions of laws relating teeatisement, check related certificates and
verify the content in accordance with laws befaublighing an advertisement must not carry
harmful, false or illegal advertisement.

Advertisement dealer for periodical can only coridudvertisement service, advertisement
agency within the authorized legal scope, musbeadtvolved in periodical news covering,
editing and other publication activities.

Article 38

The periodical covering business must be striathded from the business operation.

It is prohibited to seek irregular profits in trer of threatening to make report, asking the
reported person to make advertisement, providestpmnd enter board of directors and
other activities that harm the interests of theoregal person.

Any payable news must not be carried in the peceddi

Article 39

Reporters and editors of periodical publicatiort amiist hold journalist certificate issued
united by General Administration of Press and Ruallbn and abide by relative provisions of
Measures on Management of Journalist certificatieed by General Administration of Press
and Publication when they are engaged in news tayactivities.
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Article 40

A periodical publishing unit involving in news rap@and editing establishes press stations
should be examined, approved and managed accdalthg “Measures on Management of
Reporter Station of Newspaper House” formulatedheyGeneral Administration of Press
and Publication.

Article 41
Periodical publishing unit should not conduct basmactivities through illicit competition or
with illicit form, and should not apportion distuibon of periodicals by taking advantages of
its power.

Article 42

Periodical publishing units shall submit statistiega to the General Administration of Press

and Publication in accordance with the statistiegsl and regulations of the State.

Periodical publishing units shall cooperate with fublication distribution data investigation

body certified by the State to conduct investigatim periodical distribution data and provide
real periodical distribution data.

Article 43

Periodical publishing units shall send three sarppléodicals separately to the General
Administration of Press and Publication, China ailyrof Editions, National Library of China
and the press and publication administrations ®ftfovinces, autonomous regions and
municipalities directly under the Central Governinehere they are located within 30 days
after every periodical is published.

Chapter IV Supervision and M anagement

Article 44
The supervision and management of periodical patiin activities shall be conducted under
territorial principle.

The press and publication administrations of tlewipices, autonomous regions and
municipalities shall be responsible for the supovi and administration of periodical
publishing activities within their own administnai areas in accordance with law, including
registration, annual inspection, quality assessrapdtadministrative penalty.

Article 45

Periodical publication management shall carry @ustqalical re-reading rules, quality
assessment rules, annual inspection rules and marean rules on periodical publishing
staffs.

Periodical publishing units shall submit writtepoet on periodical publishing activities to
press and publication administrations accordintpéoprovisions of the General
Administration of Press and Publication.

Article 46

The General Administration of Press and Publicasasponsible for the re-reading of
national periodicals. Local press and publicatidmmistration at different level are
responsible for the re-reading of the periodicailslighed in their own administrative areas.
The press and publication administrations at ldeeel shall submit report on re-reading to
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the press and publication administrations at hidgmneel.

The competent administration shall re-read theop@als under their control and submit re-
reading reports to the press and publication aditnations where they are located regularly.
Periodical publishing units shall formulate perzadireading and assessment rules and
prepare reading and assessment report regulaypiiéss and publication administrations
can read and inspect the reading and assessmerisrepthe publishing units at any time
according to the requirements of the management.

Article 47

The General Administration of Press and Publicattwmulates the comprehensive
assessment system for periodical publication gudiconduct overall assessment on the
publishing quality.

In case the results of the quality comprehensigesmsmnent on a periodical shows that the
guality of the periodical fails to reach the defirandard or cannot maintain normal
publishing activities, the General AdministratidnRoess and Publication shall revoke its
“Periodical Publication License” and the registativith the press and publication
administration of the province, autonomous regiod municipality directly under the Central
Government where it is located shall be cancelled.

Article 48

The press and publication administrations of tlipices, autonomous regions and
municipalities directly under the Central Governingimall conduct annual verification and
examination to the periodical publishing units kechin their administrative areas.

The contents of annual verification and examinasiball include periodical publishing unit
and the registered items of the periodicals théyliplied, publishing quality, situation of the
observance of disciplines and law and etc.

Article 49

Annual verification and examination shall be cortddcaccording to the following procedure:
(I) A periodical publishing units shall submit amhgelf-examination report and fill in the
“Annual Examination Form for Registered Perioditams” printed united by the General
Administration of Press and Publication; after fied and sealed by the sponsor and
competent administration, the self-examination repod the form, along with the samples
published this year to the press and publicationiadtration of the province, autonomous
region and municipality directly under the Centgalvernment.

(I) Press and publication administrations of thevince, autonomous region and
municipality directly under the Central Governmshéll conduct verification and
examination of the self-examination report, the el Examination Form for Registered
Periodical Items” and samples of the periodicallighing unit.

(1) If a publishing passes the examination as tingethe defined standard, the press and
publication administrations of the province, autmoas region and municipality directly
under the Central Government shall stamp the arexaahination seal on the “Periodical
Publication License”. Once the License is stamgeel publishing unit passes the annual
examination and shall go on its periodical pubhlighactivities.

(IV) Press and publication administrations of thevince, autonomous region and
municipality directly under the Central Governmehall submit an annual examination
report to the General Administration of Press anbliEation within 30 days after completing
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the periodical publishing annual examination.

Article 50

Under one of the following circumstances, the aheqamination shall be deferred:

() in the process of rectifying and reform witlarprescribed time limit of stopping
publishing;

() being found of unlawful practice constitutipgnalty;

(1) the competent administrations and sponsoitddamplement their responsibility for
management and it leads confusion in managemehegderiodical publication;

(IV) on suspicion of other illegal acts ought tofogther investigated.

The deferring period of the annual examination|diedecided by the press and publication
administrations of the province, autonomous regiod municipality directly under the
Central Government and be submitted to the Gerehalinistration of Press and Publication
for record. After the deferring period, the anneehmination shall be recovered in
accordance with Article 48 and 49 of these Regureti

Article 51

Under one of the following circumstances, the ahedamination should not be passed:

() violating law but refusing to rectify after gy investigated and prosecuted or without
obvious results of rectification;

(N failure to meet the standard defined for pdibal publication quality for long time;

(11N in insolvency because of worsening operation;

(IV) already unable to meet the conditions presim Article 9 of these Regulations.
Failing to pass the annual examination, the puisigshnit’s “Periodical Publication License”
shall be revoked by the General Administration @8 and Publication and cancelled by the
press and publication administration of the progjreutonomous region and municipality
directly under the Central Government where ibsated.

Failing to pass the annual examination, the pezaddgublishing unit shall stop publishing
periodical as of the next year.

Article 52

The “Periodical Publication License” can not bedusentinuously until being stamped with
the annual examination seal. For relative departsn@ngo through formalities of periodical
publishing, printing and distribution, the “Periodi Publication License” without annual
examination seal cannot be used.

Where any periodical publishing unit does not ggstite annual examination and still refuse
to participate after being asked to, the Generahifvistration of Press and Publication shall
revoke its “Periodical Publication License”, and firess and publication administration of
the province, autonomous region and municipalitgctly under the Central Government
where it is located shall cancel its registration.

Article 53
Organs in charge of the examination can publidizerésults of the annual examination to the
society.

Article 54

Professionals involved in periodical publicatiomkimeet the occupational requirements for
press publication prescribed by the State.

- XXXii -



Article 55
The director general and editor-in-chief of a peigal publishing unit shall meet the
occupational requirements prescribed by the State.

The director general and editor-in-chief of a peigal publishing unit shall take part in the
occupational training organized by the press arigdigation administrations.

The new director general and editor-in-chief okaigdical publishing unit shall accept
occupational training and pass the examinationrbatking their positions.

Chapter V Legal Liabilities

Article 56

Any periodical publishing unit that violates thésegulations shall be imposed on following
administrative countermeasures by the press anlicptibn administrations on the actual
situation:

() circulating notice of warning;

(I circulating notice of criticism

(111) order to make public self-criticism;

(IV) order to rectify;

(V) order to stop publishing and distributing theripdical;

(VI) order to retract the periodicals;

(VII) order the sponsor and competent administratmsupervise the publishing unit’s
rectification.

The notice of warning shall take the unified fortipslated by the General Administration of
Press and Publication or be sent to the law-breggb@miodical publishing unit by the General
Administration of Press and Publication and thespnd publication administration of the
province, autonomous region and municipality diseahder the Central Government where
it is located, with a copy sent to the sponsorthedcompetent administration of the
periodical publishing unit.

The administration measures prescribed in thislartan be used in combination.

Article 57

Without approval, whoever establishes any peridgiaalication unit or is engaged in
publication business by him, or publish periodidaldorging or counterfeiting the name of a
publishing unit shall be punished in accordancé Witticle 55 of “the Regulations on
Administration of Publication”.

Any periodical publishing unit that publishes swgpents, or carry out cooperation project
with publication organs abroad without permissibowdd be punished in accordance with
proceeding section.

Article 58

Publishing periodicals which contain the contemt$hjbited by “the Regulations on
Administration of Publication”, other laws and réagions or provisions of the State shall be
punished in accordance with Article 56 of “the Riagjons on Administration of
Publication”.

Article 59
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Periodical publishing unit that breaks Article 3g&hese regulations shall be punished in
accordance with Article 60 of “the Regulations ogindinistration of Publication”.

Periodical publishing unit that permit or acquiestadvertisement operators to be engaged
in the publishing activities including covering aaditing shall be punished in accordance
with the preceding section.

Article 60

A periodical publishing unit that commits one oé ttollowing acts shall be punished in
accordance with Article 61 of “the Regulations odindinistration of Publication”.

(1) fail to follow these regulation to go throudtetformalities of examination and approval of
changes at its name, sponsor, competent admirnsira¢gistration area, number of issues,
scope of business and size number of issues,;

(I) a periodical publishing unit fails to follovihése regulations to go through the formalities
of examination and approval of change of its namexger or separation, change of its capital
structure, publishing new periodicals;

(111 a periodical unit fails to bring the importatopics relating national safety, society
stability into the record;

(IV) a periodical unit fails to follow these regtitans to send the samples.

Article 61
Where a periodical unit violates Article 4, Sectof these regulations, it would be punished
in accordance with Article 48 of Rules on ManagenwériPublication Market.

Article 62

Where any periodical publishing unit commits onéhef following acts, the General
Administration of Press and Publication or the prasd publication administrations of the
province, autonomous region and municipality diseahder the Central Government shall
give a warning and impose a fine of less than RNIBG0 yuan:

(I) failing to follow Article 19 of these regulats to report for record the changes of the size
of the periodical, legal representative or majspansible person, or change of address in the
same registration area;

(I failing to follow Article 20 of these regulatns to report for record the suspension of
publishing;

(111 covering false or inaccurate reports harmmiplic interests and refusing to implement
the rectifying order of the press and publicatidmanistration;

(IV) the periodical published openly reprint orestland edit the content of the confidential
periodicals;

(V) covering or abstracting the content in therinét against Article 28, Section 2 of these
regulations;

(V1) failing to carry editorial record of the pedizal according to Article 31 of these
regulations;

(V) violating Article 32 of these regulations altanark of front cover,;

(V1) publishing several editions of periodicalstiva single number against Article 33 of
these regulations;

(IX) violating Article 34, Section 3 of these regtibns to publish supplement;

(X) violating the provision of Article 35 of thesegulations to publish one —volume edition;
(XI) covering payable news or violating other pighs of Article 38 of these regulations;
(XII) conducting business activities through ilticompetition or imposing distribution with
power against Article 41 of these regulations.
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Article 63

Any news gathering persons of a periodical publighinit that violates related provisions on
Press Card shall be punished in accordance wittMeasures on Administration of Press
Cards” formulated by the General AdministratiorPoéss and Publication.

Article 64

Any periodical publishing unit that violates reldterovisions on press stations shall be
punished in accordance with the provisions of fMedsures on Administration of Press
Stations of Newspaper Office”;

Article 65
Any administrative punishment on a periodical psitilig unit shall be noticed to its sponsor
and competent administration and can be annoumwcte tpublic through media.

Where administrative punishment is imposed on sgmal publishing unit, the press and
publication administration shall recommend its smyror competent administration to give
administrative sanction to the direct and majopoesible persons or dismiss them.

Chapter VI Supplementary Provisions

Article 66

Temporary Rules on Management of Periodical anddmentation Measures on
Administrative Punishment of Temporary Rules on Btgament of Periodical formulated by
General Administration of Press and Publicatiorlldfearepealed simultaneously when these
regulations come into effective. Other prior pramiss on the administration of periodical
publication activities stipulated by the press poblication administration that may have
conflict with these regulations shall subject tesé regulations.

Article 67
These Regulations shall be effective on Decemb2005.
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